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SUBJECT:	 Rabinowitz v. United States

U. S. Court of Appeals, Fifth Circuit (July 20, 1966)

FACTS

Joni Rabinowitz, a white field worker with the Student
Nonviolent Coordinating Committee was indicted by a Federal
Grand Jury and convicted by a Federal Petit Jury drawn from the
same box on a charge of perjury in testimony offered before
the grand jury.

The Appellant challenged the jury list selection which
resulted in 1,985 names being placed on the list, only 117 or
5.9% of them Negroes. There were five Negroes on the grand
jury which indicted Appellant but none on the Petit Jury. Negroes
represent 34.55% of the population in the 18 counties comprising
the Middle District of Georgia. The list had been updated in
1959, 1953 and 1940. On each occasion the individuals on the
previous list who were still alive were placed on the updated
list. 553 Whites and only four Negroes were added to the list
in 1959.

In testifying on the method employed in adding names to
the jury list, the Jury Commissioner stated: "I inquired
naturally of people whose reputation I knew...For that reason
they were people tmostly whose paths I happened to cross occafsionally,
in a business way or in connection with some other activity in
the State...".	 In addition to the "key-men" system of personal
contact, organizational lists exclusively white were also con-
sulted. He further stated, in talking to individuals who were
asked to make recommendations, the statutory qualifications
plus "our desire here to have jurors of integrity and good
character and intelligence...there are a lot of people who can
read and write and can't understand the kind of proceedings
that go on in the courtroom, and we try to avoid them..." There
was no allegation that the Jury Commissioners by acts of commission
intentionally excluded Negroes from the jury.
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The government asked that the Court set aside the
convictions due to the failure to add Negroes to the 1959 list
but objected to the dismissal of the indictment since five Negroes
were on the grand jury. Sections 1861 and 1862 of the Judicial
Code as amended by the 1957 Civil Rights Act are attached.

ISSUES

(1) Are the statutory qualifications of Section 1861
the sole standards which the jury commissioner can
apply to prospective jurors in drawing up a Federal
Jury List?

(2) Apart from qualifications, was the method and procedure
by which the list was compiled a violation of the
statutory scheme by using grossly inadequate sources?

(3) Must Appellant's indictment be dismissed due to the
violation of the statutory command even though there
were five Negroes on the grand jury which indicted
her?

DECISION

(1) Yes

(2) Yes

(3) Yes

REASONS

(1) Section 1861 and the legislative history of the 1957
Civil Rights Act clearly demonstrate Congress'
intent to adopt uniform federal juror qualifications
subject only to certain adjustments within the dis-
cretion of the district judge.	 The government's
argument that Congress merely set a minimum qualifi-
cation which the Jury Commissioners were not compelled
to use, if accepted, would result in the same disunity
that Congress sought to legislate against.

The uniform standards were intended to be lower
than those existing in many states for the purpose
of increasing the number of Negroes on Federal Juries.



-3-

The action by the Jury Commissioners in this case
derogated from this congressional purpose by defeating
any hope of uniformity. Because the statute invalidates
the action taken here, we need not reach the Consti-
tutional question of whether their applying higher
standards denied a cross-section so as to violate the
Fifth Amendment guarantee of due process.

Congress' establishment of the sole standard
still allows flexibility in formulating the lists.
Under Section 1863 (b), a district judge may exclude
a group from jury service after a finding of cause.
Such a procedure, unlike where the Jury Commissioner
himself does it, insures that the exclusion will be
open and known and subject to judicial review. Review
of well-defined exclusions at the Circuit or Supreme
Court level will promote uniformity where possible,
but again allow individual districts to meet their
unique problems.

In promulgating orders under Section 1863,
the district judge must be aware that Congress in
prescribing the qualifications for jurors has attempted
to insure a fair cross-section and has severely
limited the court's discretion.	 The line of demarca-
tion is clear--a person need be able to read, write,
speak and understand English; he need not enjoy that
degree of excellence found only among the more fortunate
classes. Anything less would destroy the "right" to
serve on juries which Congress intended to confer.

(2) In addition the evidence shows a flaw in the method
of compiling the jury roll. The records clearly indi-
cate the jury list did not represent a fair cross-
section of the community, and the list was becoming
over time less representative. The intent of the
Jury Commissioners is not relevant since they must
be held to have intended the natural result which
flowed from their conduct.

The Constitution and laws of the United States
place an affirmative duty on the Jury Commissioner
to develop and use a system that will probably result
in a fair cross-section of the community being placed
on the rolls.	 (The Court here explains that nothing

•
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in the opinion is intended to shackle the Jury
Commissioner to any one source. 	 It cites
Bellingsley v. Clayton, 359 F.2d 13 (1966) where
under Alabama law the procuring of names from a house
to house survey, the city directory, telephone directory
and tax rolls was held proper).	 In the case at bar
there were impermissible departure from the statutory
scheme.	 (Thus the Court apparently decided both points
based on statutory construction and not Constitutional
right).

(3) The Federal Government argues the indictment should
stand since there were five Negroes on the grand jury;
however, this represents a basic misconception. The
focus of the law is on the list from which the jury
is drawn and not on a particular jury or grand jury.
When the basic jury list was poisoned, the fruits of
that list were also infected. To cure the infection,
it is necessary to start the process anew.

JUDGE BROWN CONCURRING

I concur in the result as to reversal of conviction and
dismissal of indictment, but I vote for the thesis of Congressional
intent that Section 1861 be the sole standard only to avoid a
4-4 deadlock. Federal jury selectors must be conscious of the
community and then follow a system which in the jury "universe"
represents a fair cross-section. Congress and the Constitution
cannot stand for a jury box in which all could barely pass the
minimum literacy test.	 In this case, however, the Jury Commis-
sioners did not add enough qualified Negroes to the jury lists
simply because they didn't know of them and therefore such a
procedure does not comply with the statute.

JUDGES GEWIN AND BELL CONCURRING IN PART
AND DISSENTING IN PART

I would grant new trials since the prosecution requests
it. However, I believe the standards of Section 1861 are
minimum standards only and the intelligence standard used was
reasonable so as to insure jurors who could understand Court
proceedings. Also, there is no showing that the jury list is
not representative of the community of those who meet this
higher standard.
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JUDGE COLEMAN CONCURRING IN PART AND DISSENTING IN PART

I concur in reversal of conviction only because the
government requests it. However, I strongly dissent to dismissal.
The Constitutional guarantee of trial by jury necessarily
requires a jury which is able to comprehend and intelligently
resolve the factual issues submitted to it; any lower standard
by Congress would be unconstitutional.
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"§1861. Qualifications of Federal jurors

"Any citizen of the United States who has
attained the age of twenty-one years and who
has resided for a period of one year within
the judicial' district, is competent to serve as
a grand or petit juror unless

"(1) He has been convicted in a State or
Federal court of record of a crime punishable
by imprisonment for more than one year and
his civil rights have not been restored by par-
don or amnesty.

"(2) He , is unable to read, write, speak,
and understand the English language.

"(3) He is incapable, by reason of mental
or physical infirmities to render efficient jury
service."

"§ 1 862. Exemptions
"The following persons shall be exempt

from jury service:

"(1) Members in active service in the
armed forces of the United States.

"(2) Members of the Fire or Police de-
partments of any State, District, Territory,
Possession or subdivision thereof. •

"(3) Public officers in the executive, legis-
lative, or judicial branches of the govern-
ment of the' United States, or any State, Dis-
trict, Territory,' or Possession or subdivision
thereof who are actively engaged in the per-
formance of official duties."
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