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I. Detention may not be prolonged absent clear and convincing evidence of
danger or flight risk.

This Court’s Preliminary Injunction opinion and order were clear:

Respondents must release class members from detention “unless the immigration

judge finds, by clear and convincing evidence, that the detainee is either a flight

risk or public safety risk.” Jan. 2 Order, ECF 191, Pg.ID#5361. That ruling was

grounded in the core constitutional command that “no person should be restrained

in his or her liberty beyond what is reasonably necessary to achieve a legitimate

governmental objective.” Id. at Pg.ID#5319. Neither the Court’s requirements nor

the constitutional limits on prolonged detention change simply because Respon-

dents are dissatisfied with an immigration judge’s decisions on danger and flight

risk. There is no dispute that both ICE and the detainee can appeal an adverse bond

decision. Order, ECF 203, Pg.ID#5459 ¶ 5. The parties also agree that a class

member can be briefly detained while the BIA considers ICE’s request for a stay.

See Petrs.’ Mot., ECF 227, Pg.ID#5869-70. The argument centers on whether a

standardless ex parte stay process that can greatly prolong detention comports with

this Court’s order, with the constitutional requirements that prolonged detention be

based on flight risk or dangerousness, and with procedural due process.

II. The discretionary stays issued for Hamama class members violate this
Court’s order and due process.

ICE, according to the most recent court-ordered disclosures, has so far

appealed 10 out of 157 cases in which immigration judges found no clear and
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convincing evidence of either flight or public safety risk, and sought an emergency

stay of release in every one. Ex. 1, Schlanger Decl. ¶¶ 4-5. ICE may, of course, file

additional appeals in the future. In each case, an immigration judge individually

assessed the detainee’s criminal and immigration history, evaluating his credibility

and other proffered evidence against ICE’s arguments and evidence, and then

granted either release on the detainee’s own recognizance, or on bond between

$7,500 and $30,000. In all but one case, ICE’s appeal and stay motion were

adjudicated without notice to the detainee or his counsel. And in every case, the

BIA granted the stay without making any finding, express or implied, that ICE had

met its burden to demonstrate danger or flight risk.

A. Standardless stays do not establish clear and convincing evidence of

danger or flight risk that could justify prolonged detention. The regulations

governing bond stays, 8 C.F.R. §§ 1003.19(i)(1), 1003.6(c)(5), do not specify any

adjudication standard. EOIR has also failed to promulgate any guidance.1

Respondents likewise offer no standard, instead claiming that the ordinary stay

standard (strong likelihood of success on the merits) should not apply. Indeed,

Respondents argue that the ordinary stay standard—or, apparently, any standard—

1 Even EOIR’s recently-posted “fact sheet” about the bond stay process—whose
timing suggests it may well have been generated in response to this litigation—
explains only when ICE can seek such a stay, not the standard under which stays
are granted or the process to oppose them. See Fact Sheet: BIA Emergency Stay
Requests, U.S. Dep’t of Justice (March 2018),
https://www.justice.gov/eoir/file/1043831/download.
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would “interfere with EOIR’s ‘administrative discretion.’” Govt. Resp. ECF 258,

Pg.ID# 6264-65. The BIA’s “discretionary stay” decisions are thus concededly

standardless.

Notably absent from the BIA stay decisions was any finding that ICE has

proven flight risk or dangerousness (much less by clear and convincing evidence),

or even that the BIA was likely to find later that this standard had been satisfied.

Nor can such a finding be inferred from the BIA’s grant of these stays. Not only

have Respondents expressly disavowed a “strong likelihood of success”-type stay

standard, but the BIA could not have been applying such a standard because it did

not yet have the immigration judge’s opinion and therefore had no way to assess

whether the judge’s factual determinations were clearly erroneous or the judge’s

legal conclusions incorrect.2 Such standardless extension of already-prolonged

detention—in the face of an explicit finding by an independent adjudicator that

detention is not necessary—violates this Court’s Jan. 2 Order, and also violates due

process for the same reasons that supported that order in the first place.

B. Ex parte issuance compounds the problem of standardless stays. In all but

one of the current cases, the stay was sought and obtained ex parte. Such one-sided

decision-making is fundamentally at odds with the due process requirement of

2 On the underlying bond appeal, the BIA must defer to factual findings and
credibility findings unless they are clearly erroneous, Matter of Z-Z-O-, 26 I. & N.
Dec. 586, 587 (B.I.A. 2015), and reviews de novo “questions of law, discretion,
and judgment.” 8 C.F.R. § 1003.1(d)(3)(ii).
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notice and an opportunity to be heard.3 Therefore, ex parte decision-making is

traditionally restricted to circumstances where harm is imminent and notice

impossible, and is then followed promptly by a hearing at which both sides can be

heard. Cf. Fed. R. Civ. P. 65(b) (allowing ex parte injunctive relief only to avoid

“immediate and irreparable injury,” requiring justification for failure to provide

notice to opposing party, and providing for a de novo inter partes “hearing at the

earliest possible time”); Zinermon v. Burch, 494 U.S. 113, 132 (1990) (post-

deprivation process for a deprivation of liberty satisfies due process only “where

the State is truly unable to anticipate and prevent a random deprivation of a liberty

interest” so that pre-deprivation process is not feasible); United Pet Supply, Inc. v.

City of Chattanooga, 768 F.3d 464, 485–86 (6th Cir. 2014) (absent emergency, due

process requires a pre-deprivation hearing).

The circumstances here do not justify emergency, ex parte decision-making,

particularly given that months of human liberty are at stake. ICE did not contact

the detainees or their counsel, even though in nearly every case, the class member

had been represented by counsel during the bond hearing, so counsel’s identity and

contact information were known to ICE. Nor did the BIA contact counsel prior to

3 The government’s supplemental briefing here, with its invocations of danger and
flight risk, perfectly exemplifies the dangers of one-sided presentation. The
immigration judges’ opinions paint a very different picture. See, e.g., Ex. 2, Maze
Decl. ¶¶ 4-5, 20-21; Ex. 3, Bajoka Decl. ¶¶ 3-7; Ex. 4, Danziger Decl. ¶¶ 5-7; Ex.
5, Frankel Decl. ¶ 5.
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issuance of the stay.4 The stay motions were filed up to two weeks after the release

order, and once the stays were granted, ICE waited as much as nine days to re-

detain the class member. See Ex. 1, Schlanger Decl., ¶ 7(c), (f). Nor, given

Petitioners’ agreement to a brief continuation of detention to allow inter partes

briefing, would there be a future emergency that could justify an ex parte stay.

Respondents argue that the theoretical availability of a motion to

reconsider—about which many of the detainees were not even informed5—cures

the evident unfairness of the standardless, ex parte decision. This is incorrect. A

motion to reconsider must “state with particularity the errors of fact or law in the

prior Board decision, with appropriate citation to authority and the record.” BIA

Practice Manual § 5.7(g) (2017), https://www.justice.gov/sites/default/files/pages/

attachments/2017/02/03/biapracticemanualfy2017.pdf#page=85. See also 8 C.F.R.

§ 1003.2(b). It is hard to see how a detainee could comply with this particularity

requirement without a BIA opinion to which to respond. Even more important,

when a detainee seeks reconsideration, the burden is on the detainee to demonstrate

error—and “the decision to grant or deny a motion to . . . reconsider is within the

discretion of the Board.” 8 C.F.R. § 1003.2(a); In re O-S-G-, 24 I. & N. Dec. 56,

57 (B.I.A. 2006). This alone violates this Court’s Jan. 2 Order, which puts the
4 The fact that the BIA can promptly contact counsel after a stay is granted, Gearin
Decl. ¶ 10, ECF 258-4, Pg.ID# 6282-83, raises the obvious question why the BIA
cannot do so before the stay is granted.
5 The BIA itself seems confused about whether such motions can be filed; BIA
clerks have said they will not be entertained. Ex. 2, Maze Decl. ¶¶ 14, 31.
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burden on ICE to demonstrate, by clear and convincing evidence, the necessity of

prolonged detention. Finally, how can a detainee demonstrate that a decision is

erroneous if there is no standard for that decision? In short, the hypothetical

possibility of reconsideration—discretionary, standardless, and with the burden on

detainees already found to present insufficient risk of flight or danger to justify

prolonged detention6—cannot cure the ex parte deprivation of liberty that occurred

here.

Petitioners therefore seek a moderate set of procedural fixes to align the stay

process with this Court’s Jan. 2 Order and with ordinary judicial practice. For

release to be stayed beyond the brief period necessary for ICE to appeal and seek a

stay from the BIA, with the detainee receiving notice and an opportunity to

respond, should require a finding by the BIA that ICE is highly likely to succeed in

its argument that the immigration court erred7 in finding that ICE failed to

demonstrate, by clear and convincing evidence, a risk of flight or danger that
6 Respondents rely on El-Dessouki v. Cangemi, No. 06-3536(DSD/JSM), 2006 WL
2727191 (D. Minn. Sept. 22, 2006), and Organista v. Sessions, No. CV-18-00285-
PHX-GMS (MHB), 2018 WL 776241 (D. Ariz. Feb. 8, 2018). These cases offer
the Government little support. In El-Dessouki, the court determined that the
detainee was offered notice and an opportunity to be heard prior to the stay of his
release on bond. 2006 WL 2727191, at *3. In Organista, the district court similarly
found that the counsel was notified of the stay motion prior to its resolution. 2018
WL 776241, at *2. In neither opinion is there any sign that the detainee challenged
the standard (or lack thereof) for grant or reconsideration of a stay.
7 Cf. Hilton v. Braunskill, 481 U.S. 770, 776–77 (1987) (appellate review of habeas
release that considered flight risk and dangerousness must apply traditional stay
factors and “must accord a presumption of correctness to the initial custody
determination”).
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cannot be mitigated by bond.8

III. Automatic stays should be limited to the period necessary to adjudicate
a discretionary stay.

Respondents do not even attempt to rehabilitate the obvious deficiencies of

the automatic stay process. See ECF 227 at Pg.ID# 5884-87; Petrs.’ Reply, ECF

241 at Pg.ID# 6137-40. The Government used automatic stays to prevent the

ordered release of at least six class members, Ex. 1, Schlanger Decl. ¶ 7(a); Ex. 2,

Maze Decl. ¶ 22; Ex. 3, Bajoka Decl. ¶ 8; Ex. 4, Danziger Decl. ¶ 8; Ex. 5, Frankel

Decl. ¶ 6, and expressly declined, at the status conference, to disavow their use.9

As previously briefed, the Court should limit automatic stays to 10 business days,

the time reasonably necessary to protect the Government’s legitimate need for

adjudication of a stay request, with notice and an opportunity to be heard,

safeguarding procedural fairness and complying with this Court’s Jan. 2 Order.

8 Respondents suggest in a footnote that “under 8 U.S.C. 1226(e), there are serious
questions about whether the Court has jurisdiction to impose standards on the BIA
that would dictate how it exercises its discretion under 8 C.F.R. 1003.19(i).” ECF
258, Pg.ID# 6265 n.5. This vastly overstates the reach of § 1226(e), which—as is
evident from the very cases Respondents cite—constrains judicial review of
statutory bond decisions, not of the legality of the bond process, and which the
Supreme Court recently reaffirmed does not preclude review, Jennings v.
Rodriguez, 138 S. Ct. 830, 841 (2018). In any event, Petitioners are not here
seeking review of any particular bond decision, but rather are seeking to ensure
that if ICE chooses to continue the prolonged detention of class members, such
prolonged detention comports with constitutional standards.
9 Respondents claim that “supplemental briefing was limited to the discretionary
stay procedure under 8 C.F.R. § 1003.19(i)(1),” ECF 258, Pg.ID# 6259 n.1, but no
such limitation is evident from the Court’s order, ECF 254, Pg.ID# 6226-27, and
Petitioners asked at the status conference for a ruling on the automatic stay issue.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

THIRD DECLARATION OF MARGO SCHLANGER

I, Margo Schlanger, hereby make this declaration based upon my own personal
knowledge and if called to testify, I could and would do so competently as follows:

1. My qualifications and background are fully set out in my first declaration
in this case, dated November 6, 2017, ECF 138-2, Pg.ID# 3402 ¶¶ 2-4. As
it says, I am the Wade H. and Dores M. McCree Collegiate Professor of
Law at the University of Michigan Law School, and counsel for all
Petitioners/Plaintiffs. I have since been designated class counsel, as well.
ECF 191, Pg.ID# 5360 ¶ 1(d).

2. This declaration is based on three sources of information: the
Respondents’ court-ordered disclosures, ECF 203, Pg.ID# 5460, ¶ 9(c);
ECF 254, Pg.ID# 6227-29 ¶¶ 12, 19; communication with detainees’
immigration counsel; and the immigration court documents shared by
detainees’ immigration counsel.

Overall Bond Hearing Results

3. Respondents have disclosed the outcomes in 247 bond hearings, held
pursuant to this Court’s January 2 Preliminary Injunction, ECF 191
(hereinafter Jan. 2 Order).

4. All told, out of the 247 bond hearings that have been disclosed, there have
been 22 releases on the detainees’ own recognizance, 135 grants of bond,
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and 90 denials of release by immigration judges. The bond amounts have
varied between $1,500 and $100,000.

ICE’s Use of Automatic and Discretionary Stays

5. ICE is required to disclose each appeal it files. ECF 203, Pg.ID# 5460 ¶
9(c); ECF 254, Pg.ID# 6229 ¶ 19. It has disclosed 10 appeals of
immigration judge bond orders in favor of detainees. In each of its 10
appeals, ICE simultaneously filed a motion for “discretionary stay” of
bond release, and the BIA granted each such motion.

6. Table A, which follows at the end of this Declaration, sets out information
about each of these appeals/stay cases.

7. Table A shows:

a. In at least 6 of the 10 cases, ICE filed a form EOIR-43 after the bond
decision. See row h. The EOIR-43 effects an “automatic stay” of bond
releases for 10 business days, while ICE decide whether to appeal.

b. In most cases ICE withdrew the automatic stay before filing for a
discretionary stay, but in at least one case, the withdrawal did not
occur until after ICE filed for a discretionary stay. Compare rows i
and j.

c. The discretionary stay motions were filed between 3 and 13 days after
the bond decisions. Compare rows e and j. ICE took as long as 11
days after withdrawing the automatic stay to file for an emergency
discretionary stay. Compare rows i and j.

d. In nearly all the cases, the detainee was represented in the bond
hearing. See row b. That means that counsel’s contact information
was available to EOIR and to ICE at the time ICE filed for a
discretionary stay.

e. The BIA granted each of ICE’s 10 discretionary stay applications. In
all but one case for which we have the relevant information, the grant
occurred within one day of ICE’s application for the stay. Compare
rows j and k. (For two cases we do not have information on the dates
of the stay application and/or grant.)

f. Once stays were granted, ICE waited as much as 9 additional days to
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re-detain the class member. Compare rows k and l.

8. The 10 bond orders were issued by four immigration judges: Judge David
Paruch (Detroit); Judge Alison Brown (Cleveland); Judge Kuyomars
Golparvar (York); and Judge John Duck. Jr. (Oakdale). See Table A, row
a. I was able to use the other data disclosed in this case to examine the
bond records of the four judges whose orders were appealed. Judge
Paruch, who had 42 Hamama bond hearings, denied bond 30% of the time
(13 cases). Judge Brown, who had 20 Hamama bond hearings, denied
bond 5% of the time (1 case). Judge Duck who had 8 cases, denied bond
25% of the time (2 cases). Judge Golparvar had only 3 Hamama bond
hearings, and found bond appropriate in each of them.
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Table A: Information about the 10 cases ICE has appealed

AMA, -938 AS, -847 BM, -710 MC, -541 ASB, -623 ADJ, -820 YB, -001 AHA, -919 ARM, -314 SM, -319

a. Bond court (Judge)
Detroit

(Paruch)
Detroit

(Paruch)
Detroit

(Paruch)
Detroit

(Paruch)
Cleveland
(Brown)

Cleveland
(Brown)

Cleveland
(Brown)

York
(Golparvar)

Oakdale
(Duck)

Oakdale
(Duck)

b. Represented at bond
hearing? Y Y Y Y Y Y Y Y N Unk.
c. Bond hearing date 1/26/2018 1/31/2018 1/29/2018 1/30/2018 1/18/2018 1/24/2018 1/31/2018 1/29/2018 1/22/2018 1/18/2018
d. Bond amount $20,000 $20,000 $20,000 $30,000 $7,500 ROR $7,500 $15,000 ROR ROR
e. Bond decision date 1/26/2018 1/31/2018 1/29/2018 1/30/2018 1/31/2018 1/24/2018 1/31/2018 2/2/2018 1/22/2018 Unk.
f. Bonded out date NA 2/2/2018 2/5/2018 2/6/2018 2/2/2018 1/25/2018 NA NA 1/22/2018 Unk.
g. Bond opinion date 2/6/2018 2/6/2018 2/8/2018 3/15/2018 2/16/2018 2/7/2018 2/15/2018 2/14/2018 1/29/2018 Unk.
h. E-43 filed date 1/29/2018 NA 1/30/2018 1/31/2018 NA NA 2/1/2018 2/2/2018 NA 1/22/2018
i. E-43 withdrawal date 2/1/2018 NA 2/2/2018 2/5/2018 NA NA 2/1/2018 2/6/2018 NA Unk.
j. ICE appeal & stay
motion date 2/2/2018 2/5/2018 2/5/2018 2/13/2018 2/8/2018 1/30/2018 2/12/2018 2/5/2018 1/25/2018 1/25/2018
k. Stay granted date 2/2/2018 2/6/2018 2/6/2018 2/14/2018 3/12/2018 Unk. 2/13/2018 2/6/2018 1/26/2018 Unk.
l. Redetention date NA 2/13/2018 2/15/2018 2/16/2018 3/20/2018 2/5/2018 NA NA 1/31/2018 Unk.
m. Reconsideration sought
date 3/5/2018 2/26/2018 NA 2/27/2018 NA NA NA NA NA Unk.
n. Reconsideration
adjudication date 3/15/2018 3/12/2018 NA 3/13/2018 3/12/2018 NA NA NA NA Unk.
o. Bond merits: ICE brief
date 3/21/2018 3/21/2018 3/9/2018 not set 4/9/2018 4/6/2018 4/6/2018 3/9/2018 3/5/2018 Unk.
p. Bond merits: detainee
brief date 3/21/2018 3/21/2018 3/30/2018 not set 4/9/2018 4/6/2018 4/6/2018 3/9/2018 3/5/2018 Unk.
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Pursuant to 28 U.S.C. § 1746, I state under penalty of perjury under the laws of the
United States that the above statements are true and correct to the best of my
knowledge, information, and belief.

Date: March 22, 2018
Margo Schlanger
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Plaintiffs/Petitioners,

v.

REBECCA ADDUCCI, et al.,

Defendants/Respondents.

Case No. 2:17-cv-11910

Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF BRADLEY MAZE

I, Bradley Maze, make this statement under the penalties of perjury of the
laws of the United States and if called to testify I could and would do so
competently based upon my personal knowledge as follows:

1. I am an attorney in good standing licensed to practice law in the State
of Michigan since 2006. I have practiced primarily in the area of immigration and
nationality law since 2006.

Client A-S- (847)

2. I have been retained as immigration counsel by A-S- (847) (“Mr. A.”),
a class member in this litigation. He has lived in the United States since 2007, and
his family members are U.S. citizens or lawful permanent residents.

3. Pursuant to this Court’s order, Mr. A. was scheduled for a bond
hearing on January 31, 2018. By that time, Mr. A., who was arrested by ICE on
August 18, 2016, had been in detention for approximately 18 months.

4. The immigration court considered documentary submissions by Mr. A
and DHS, and the arguments of both parties before rendering a decision. After
considering all of the evidence and argument, including my client’s criminal
history, Immigration Judge David Paruch granted Mr. A.’s release on a bond of
$20,000, finding that he was not a danger to the community and that the bond
amount would mitigate any flight risk.
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5. Judge Paruch’s written decision was issued February 6, 2018. That
decision, attached hereto as Exhibit A, sets out in detail the judge’s reasons for
granting bond. Judge Paruch rested his finding that DHS had not established he
was a current danger to the community on the fact that after criminal convictions in
2011, Mr. A. had no record of other dangerous conduct. With respect to flight risk,
Judge Paruch found that the high bond he set—$20,000—was sufficient to ensure
respondent’s presence at removal proceedings and for removal. See Ex. A at 5.

6. On February 2, 2018, Mr. A. was able to make bond. He was released
and reunited with his family.

7. On February 5, 2018—five days after the IJ’s bond decision and three
days after my client had posted bond and been released—the Department of
Homeland Security (DHS) filed both an appeal of the bond decision and
Emergency Motion for a Discretionary Stay to the Board of Immigration Appeals
(BIA). Neither my client nor I were informed of this appeal and motion, even
though my contact information was readily available to DHS, because of my
appearance in immigration court.

8. The first time I heard anything about DHS filing the appeal and stay
motion was on February 6, 2018, when I received a call from the BIA clerk’s
office asking me to submit an appearance form, the EOIR-27, so that I could
receive a copy of the decision that the BIA had issued that day in my client’s case.
(There was no way I could have previously submitted an EOIR-27 to guard against
the possibility that DHS would seek a stay without notice to me, because there was
no open case at the BIA in which to file.) I submitted the appearance form, as
requested, and the BIA faxed me the order granting DHS’ request for a stay. A
copy of the BIA Order is attached as Exhibit B.

9. The BIA’s Order did not evaluate, analyze or mention any specific
facts from the case, let alone address whether clear and convincing evidence exists
to warrant a stay of the immigration court’s January 31, 2018 Bond Order. The
BIA’s Order did not indicate under what standard, if any, the stay had been
granted. It simply stated: “After consideration of all information, the Board has
considered the request and has concluded that the stay of the bond order will be
granted.”

10. To the best of my knowledge, when the BIA granted the stay, the only
information it considered was DHS’s motion, since Judge Paruch’s written
decision was issued the same day that the BIA granted the stay. I, of course, was
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unable to submit anything for Mr. A. as I did not receive notice of the stay motion
before it was granted. DHS, in moving for the stay, presented only its side of the
argument, omitting important information relied on by Judge Paruch in deciding
that release on bond was appropriate. DHS’s motion treated an inflammatory
police report as “fact”, even though many of the allegations therein were unproven
hearsay and Mr. A was not convicted of those alleged offenses. DHS also
minimized the fact that more than seven years have passed since Mr. A’s last
criminal offense, and more than five since his last disciplinary violation while in
custody. Thus DHS’s claim that Mr. A has been engaged in an “egregious actions
over an eight-year period” did not comport with the fact that his criminal acts
ended in 2010 and his disciplinary violations in 2012.

11. I informed Mr. A. that DHS had obtained a stay of his release on
bond. Mr. A., knowing, that he would almost certainly be re-arrested, nonetheless
reported on February 13, 2018, for his first scheduled check-in under his post-bond
Order of Supervision. ICE rearrested him. He is currently detained at the Calhoun
County Correctional Facility. As these facts show, DHS’s argument that Mr. A. is
a flight risk lacks merit.

12. On February 27, 2018, I filed an Emergency Motion to Reconsider the
Stay grant and asked that the BIA issue a decision in short order, just as it had done
on the DHS’s Emergency Motion for Discretionary Stay. It was difficult to frame
the motion appropriately, because motions to reconsider are required to point to
particular errors in the BIA opinion for which reconsideration is sought—and there
was no opinion. See BIA Practice Manual 5.7(g),
https://www.justice.gov/sites/default/files/pages/attachments/2017/02/03/biapractic
emanualfy2017.pdf.

13. On February 28, 2018, DHS filed an opposition to my Emergency
Motion to Reconsider the Stay.

14. On March 6, 2018 I called the BIA, to ask about the status of the
reconsideration motion. I was informed orally that Board was no longer
considering the stay issue, as the Board had already issued its decision on the stay,
and that the case is now moving on to the merits of the bond appeal itself.

15. Additionally, I was informed that the briefing schedule had been set
for Mr. A.’s underlying bond appeal, with all briefs to be filed by March 21, 2018.
I was further told that the earliest a decision would be made is six weeks after the
close of briefing, in other words in early May. Even assuming the BIA makes a
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decision at the six-week mark, at that point, Mr. A. will have been detained for
almost three months as a result of a stay which was granted without any notice to
him, without any opportunity to be heard, with no standard for decision, and
without any finding that he is either dangerous or a flight risk.

16. In my experience, it can take as long as four months – after briefing
closes – for the BIA to decide a bond appeal. Therefore, it is likely that Mr. A.
will be incarcerated for much longer than three months as a result of the stay.

17. On March 12, 2018, the BIA denied Mr. A.’s motion to reconsider.
Like the Board’s initial decision granting DHS’s motion to stay, the Board’s
decision denying the motion to reconsider did not contain any analysis. The Board
did not articulate what standard it used in deciding either the motion to reconsider
or the stay itself, nor did it indicate that the government would be likely to show
clear and convincing evidence of danger or flight risk, which is the standard for
Hamama hearings. The Board’s denial simply stated: “After consideration of all
the information presented by both parties, we do not find an adequate basis to
warrant reconsideration of the February 6, 2018, decision.” A copy of the BIA
order denying the motion to reconsider is attached as Exhibit C.

Client M-C-J (541)

18. M-C-J- (541) I am also immigration counsel for M-C-J- (541) (“Mr.
M.”), a class member in this litigation. Mr. M was born in Greece and has never
been to Iraq. He has lived in the United States since 1982, and his family members
are U.S. citizens or lawful permanent residents. He has two U.S. citizen daughters.

19. Pursuant to this Court’s order, Mr. M. had a bond hearing on January
30, 2018. By that time, Mr. M., who was arrested by ICE on May 24, 2017, had
been in detention for over eight months.

20. The immigration court considered documentary submissions and the
arguments of both parties before rendering a decision. After considering all of the
evidence and argument, including my client’s criminal history, Immigration Judge
David Paruch granted Mr. M. release on a bond of $30,000, finding that he was not
a danger to the community and that the bond amount would mitigate any flight
risk.

21. Judge Paruch’s written decision was issued March 15, 2018. That
decision, attached hereto as Exhibit D, sets out in detail the judge’s reasons for
granting bond. Judge Paruch concluded that Mr. M. was not a current danger
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because his admittedly “troubling criminal history” showed no “significant
criminal event” after 2013. With respect to flight risk, Judge Paruch found that the
high bond he set—$30,000—would mitigate that risk.

22. On January 31, 2018, the day after the bond hearing and before Judge
Paruch issued a written decision, DHS filed an E-43, which triggers an automatic
stay of release. On February 5, 2018, DHS withdrew the E-43, which allowed for
Mr. M.’s release.

23. On February 6, 2018, Mr. M. bonded out and was reunited with his
family.

24. On February 14, 2018, I received a call from an ICE/ERO officer
informing me that the BIA had issued a stay of the bond order and that Mr. M.C.J.
would be taken back into custody. This was the first time I heard that DHS had
filed an appeal of the bond decision and a motion for an emergency discretionary
stay—both filed on February 13—and that the BIA had issued the stay on that
same day. I was not informed of any of these filings or the BIA’s order granting
the stay until the ICE/ERO officer called me to ask me to bring my client in to be
rearrested.

25. When the BIA granted the stay, the only information it considered
was DHS’s motion. Judge Paruch’s written decision was not issued until March
15, after the BIA had already granted the stay. I was unable to submit anything for
Mr. M., as I did not receive notice of the stay motion before it was granted. DHS
presented only its side of the argument, omitting important information relied on
by Judge Paruch in deciding that release on bond was appropriate. For example,
DHS’s stay motion stated that Mr. M has warrants for child neglect. In fact, the
evidence presented at the bond hearing established that these relate to back child
support, that Mr. M was current in his child support payments until he was arrested
by ICE, and that the only reason he is behind in his payments is because ICE has
incarcerated him and made him unable to work.

26. The BIA’s order granting the stay simply stated: “After reviewing all
the information presented, the Board has considered the request and has concluded
that the stay of the bond order will be granted.” The BIA’s Order did not evaluate,
analyze or mention any specific facts from the case, let alone address whether clear
and convincing evidence of flight risk and dangerousness exists so as to warrant
the suspension of the Immigration Court’s Bond Order. The BIA’s Order also did
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not indicate under what standard, if any, the stay had been granted. A copy of the
BIA Order is attached as Exhibit E.

27. The ICE/ERO officer who called me to inform me of the stay also
informed me that in the interest of order and transparency he would like me to
accompany Mr. M. to an order of supervision appointment scheduled for two days
later, on February 16, 2018. On that day, I accompanied my client when reported
as directed so that he could be taken back into custody by ICE/ERO. He is
currently detained at the St. Clair County Jail. As these facts show, DHS’s
argument that Mr. M. is a flight risk lacks merit.

28. On February 17, 2018, a day after my client was rearrested and four
days after the BIA issued the stay, I received a copy of the order granting the stay
by mail.

29. On February 27, 2018, I filed an Emergency Motion to Reconsider the
Stay grant asking that the BIA issue a decision in short order on the stay issue as it
had done on DHS’s Emergency Motion for Discretionary Stay. Again, it was
difficult to frame the motion appropriately, because motions to reconsider are
required to point to particular errors in the BIA opinion for which reconsideration
is sought—and there was no opinion.

30. On February 28, 2018, DHS filed an opposition to my Emergency
Motion to Reconsider Stay.

31. I called the BIA on March 6, 2018, and asked about the status of the
stay for Mr. M. I was informed orally that the stay issue was no longer being
considered by the Board, as the Board had already issued its decision on the stay,
and that only the merits of the bond appeal itself would now be considered.

32. On March 13, 2018, the BIA denied Mr. M.’s motion to reconsider,
using language identical to that in Mr. A.’s denial. The Board’s decision denying
the motion to reconsider did not contain any analysis. The Board did not articulate
what standard it used in deciding either the motion to reconsider or the stay itself,
nor did it indicate that the government would be likely to show clear and
convincing evidence that Mr. M.C.J. presents a danger or flight risk that cannot be
mitigated by bond. The Board’s denial simply stated: “After consideration of all
the information presented by both parties, we do not find an adequate basis to
warrant reconsideration of the February 13, 2018, decision.” A copy of the BIA
order denying the motion to reconsider is attached as Exhibit F.

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 7 of 30    Pg ID 6355



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 8 of 30    Pg ID 6356



EXHIBIT A

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 9 of 30    Pg ID 6357



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 10 of 30    Pg ID 6358



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 11 of 30    Pg ID 6359



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 12 of 30    Pg ID 6360



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 13 of 30    Pg ID 6361



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 14 of 30    Pg ID 6362



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 15 of 30    Pg ID 6363



EXHIBIT B

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 16 of 30    Pg ID 6364



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 17 of 30    Pg ID 6365



EXHIBIT C

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 18 of 30    Pg ID 6366



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 19 of 30    Pg ID 6367



EXHIBIT D

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 20 of 30    Pg ID 6368



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 21 of 30    Pg ID 6369



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 22 of 30    Pg ID 6370



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 23 of 30    Pg ID 6371



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 24 of 30    Pg ID 6372



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 25 of 30    Pg ID 6373



EXHIBIT E

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 26 of 30    Pg ID 6374



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 27 of 30    Pg ID 6375



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 28 of 30    Pg ID 6376



EXHIBIT F

2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 29 of 30    Pg ID 6377



2:17-cv-11910-MAG-DRG    Doc # 263-3    Filed 03/22/18    Pg 30 of 30    Pg ID 6378



EXHIBIT 3

2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 1 of 15    Pg ID 6379



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 2 of 15    Pg ID 6380



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 3 of 15    Pg ID 6381



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 4 of 15    Pg ID 6382



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 5 of 15    Pg ID 6383



EXHIBIT A

2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 6 of 15    Pg ID 6384



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 7 of 15    Pg ID 6385



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 8 of 15    Pg ID 6386



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 9 of 15    Pg ID 6387



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 10 of 15    Pg ID 6388



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 11 of 15    Pg ID 6389



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 12 of 15    Pg ID 6390



EXHIBIT B

2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 13 of 15    Pg ID 6391



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 14 of 15    Pg ID 6392



2:17-cv-11910-MAG-DRG    Doc # 263-4    Filed 03/22/18    Pg 15 of 15    Pg ID 6393



EXHIBIT 4

2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 1 of 15    Pg ID 6394



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 2 of 15    Pg ID 6395



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 3 of 15    Pg ID 6396



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 4 of 15    Pg ID 6397



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 5 of 15    Pg ID 6398



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 6 of 15    Pg ID 6399



EXHIBIT A

2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 7 of 15    Pg ID 6400



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 8 of 15    Pg ID 6401



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 9 of 15    Pg ID 6402



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 10 of 15    Pg ID 6403



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 11 of 15    Pg ID 6404



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 12 of 15    Pg ID 6405



EXHIBIT B

2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 13 of 15    Pg ID 6406



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 14 of 15    Pg ID 6407



2:17-cv-11910-MAG-DRG    Doc # 263-5    Filed 03/22/18    Pg 15 of 15    Pg ID 6408



EXHIBIT 5

2:17-cv-11910-MAG-DRG    Doc # 263-6    Filed 03/22/18    Pg 1 of 16    Pg ID 6409



1

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al. ) Case No. 2:17-cv-11910
)

Petitioners and Plaintiffs ) Hon. Mark A Goldsmith
)

v. )
)

REBECCA ADDUCCI, et al. )
)

Respondents and Defendants. )
_______________________________)

DECLARATION OF RICHARD H. FRANKEL

I, Richard H. Frankel, make this statement under the penalties of perjury of
the laws of the United States and if called to testify I could and would do so
competently based upon my personal knowledge as follows:

1. I am an attorney in good standing licensed to practice law since 2003.
I am currently licensed to practice law and a member in good standing in the State
of Pennsylvania, and I have been since 2011.

2. I am an Associate Professor of Law and the Director of the Federal
Litigation Appeals Clinic at the Drexel University Thomas R. Kline School of
Law. The Clinic is a law school program in which law students provide direct
representation to needy individuals. Our clinic represents a number of individuals
in deportation and removal proceedings, including detained individuals.

3. The Clinic represents a Hamama class member, A-A-H (919) (“Mr.
A-H.”). He was born in a refugee camp in Saudi Arabia to Iraqi parents, and has
lived in the United States since he was two years old. He lives here with both his
parents, who are lawful permanent residents, and with his four U.S. citizen
siblings. He has never set foot in Iraq.

4. Mr. A-H. currently is detained at York County Prison. He has been
detained there for more than eight months, since June 30, 2017. His total time in
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post-removal-order immigration detention now exceeds one year, with two periods
of immigration detention separated only by a period of federal criminal custody.

5. Pursuant to this Court’s Order, Immigration Judge Kuyomars
Golparvar of the York Immigration Court held a bond hearing for Mr. A-H. on
Friday, February 2, 2018. The immigration court considered documentary
submissions, the testimony of our client, and the arguments of both parties before
rendering a decision. After considering all of the evidence and argument, including
our client’s criminal history, Judge Golparvar ordered our client released subject to
(a) a monetary bond of $15,000, and (b) any conditions of supervision, including
electronic monitoring that the Department of Homeland Security (DHS) “deems
appropriate.” A copy of the Bond Order is attached as Exhibit A.

6. At the conclusion of the hearing, DHS filed an automatic stay (Form
EOIR-43) with the Immigration Court. That filing put in place an automatic stay
for ten business days pending DHS’s decision to appeal. If DHS appeals, the
automatic stay remains in effect until the Board decides the appeal, or 90 days
from the filing of the appeal, whichever occurs first. BIA Practice Manual Rule
7.3(a)(iv), https://www.justice.gov/sites/default/files/pages/attachments/
2017/02/03/biapracticemanualfy2017.pdf.

7. On the next business day, February 5, 2018, DHS filed with the Board
of Immigration Appeals, a notice of appeal and a Motion for an Emergency Stay of
the Immigration Court’s bond order.

8. One day later, on February 6, 2018, the Board, in a one-paragraph
order, granted DHS’s motion for a stay and ordered that the bond order be stayed.
The Board’s order did not evaluate, analyze or mention any specific facts from the
case. The Order did not cite any standard for staying the immigration judge’s
decision, let alone address whether clear and convincing evidence exists to keep
our client detained. The Order simply stated that “[a]fter consideration of all
information, the Board has considered the request and has concluded that the stay
of the bond order will be granted.” A copy of the BIA Order is attached as Exhibit
B.

9. The Clinic did not receive notice of DHS’s motion or have an
opportunity to respond before the Board issued its stay order. Although my phone
number and email address were available to DHS, because it is part of the
appearance form in immigration court, DHS did not attempt to reach me by phone
or by email. While DHS did serve us with a copy of the notice of appeal and
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motion for a stay, it did so by first-class mail. I did not receive DHS’s filing until
several days after the Board issued its stay order.

10. Judge Golparvar’s written decision was issued February 14, 2018,
about a week after the Board issued the stay. That decision, attached hereto as
Exhibit A, sets out in detail the judge’s reasons for granting bond. The judge
described our client’s criminal record as “concerning,” but then properly proceeded
to consider it as part of the totality of the circumstances. Judge Golparvar found
that our client’s two convictions arose out of a single incident, that the conduct
giving rise to the convictions was more than seven years old, that Mr. A-H.’s
conduct was non-violent, and that his role was “comparatively minimal.” In
addition, the immigration judge found that Mr. A-H. testified “truthfully and
credibly,” that he has taken full responsibility for his actions, that he has taken
steps toward rehabilitation, including participation in rehabilitation courses, that he
has complied with the government since his arrest and throughout his detention,
and that he was granted early release from his prison sentence.

11. With respect to flight risk, Judge Golparvar took into account that
Mr. A-H. has been in this country since he was two, that his family resides here,
that he has a claim for relief for removal, and was intending to file a motion to
reopen based on changed country conditions. (Mr. A-H. filed his motion to reopen
on February 26, 2018). The Court also noted that during Mr. A-H.’s lengthy
detention, DHS has “had sufficient time to procure travel documents” but had been
unable to do so, even when there was no impediment to his removal for more than
three years, from the date of his removal order on March 28, 2014, until this Court
issued a stay of removal. See Ex. A at 5. The Judge also allowed DHS to impose
any supervision conditions it deemed appropriate, including electronic monitoring.

12. The automatic stay which was invoked on February 2, immediately
following the bond hearing, was still in effect when DHS filed for an emergency
discretionary stay and our client remained in detention. DHS ultimately withdrew
the automatic stay on February 6, 2018 after the Board granted its request for a
discretionary stay pending disposition of the appeal. Because the automatic stay
was still in effect, there was no emergency that justified an ex parte decision. There
would have been sufficient time for the Board to await a written decision from the
immigration judge and a submission from us. However, the Board issued the stay
without seeing or considering Judge Golparvar’s careful analysis, and without any
submission from Mr. A-H.
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13. The only information considered by the Board was DHS’s motion for
a stay. Such submissions are, by their nature, one-sided, presenting only DHS’s
view of the evidence and omitting relevant evidence that weighs against the
government’s desired outcome. For example, the DHS stay motion argues that Mr.
A-H. is a flight risk because he has no application for immigration relief pending,
thereby ignoring the immigration judge’s finding that Mr. A-H. has a claim for
relief and was intending to file a motion to reopen (which he has since done). The
DHS stay motion also focuses on allegations in criminal indictments, such as
weapons possession, that were not part of his judgment of conviction, but
conveniently fails to mention that the Immigration Judge expressly found, based on
oral testimony and review of the entire record, that “DHS has not proven by clear
and convincing evidence that Respondent was involved with weapons or other
criminal activity beyond what his convictions set forth in the record.” Ex. A, at 4.

14. Under the ordinary rules of civil procedure, if there is a need for a
decision to be made ex parte, such a decision lasts only until there is an
opportunity for both sides to be heard, and there is a process to ensure that this
opportunity promptly occurs. Here, the BIA’s decision has no time limit, and will
last until DHS’s appeal of the bond decision is heard, which I understand could be
many months away. The BIA’s decision also did not indicate any process or
procedure through which the Board would hear from both sides.

15. When we learned that the BIA had stayed the immigration judge’s
bond order, we considered moving for reconsideration, since the Board’s decision
was issued ex parte. However, it was not clear how we could file such a motion to
reconsider which, by statute and regulation, must “specify the errors of law or fact
in the previous order.” 8 U.S.C. § 1229a(c)(6)(C); 8 C.F.R. § 1003.2(b); accord
BIA Practice Manual Rule 5.7(g), https://www.justice.gov/sites/default/files/pages/
attachments/2017/02/03/biapracticemanualfy2017.pdf (same). See also Matter of
O-S-G, 24 I&N Dec. 56, 57 (BIA 2006) (“[A] motion to reconsider is not a process
by which a party may submit, in essence, the same brief presented on appeal and
seek reconsideration by generally alleging error in the prior Board decision.”).
There was no reasoning or analysis in the stay decision which simply said that
“[a]fter consideration of all the information, the Board has considered the request
and has concluded that the stay of the bond order will be granted.” There was
nothing upon which one could hinge an argument for reconsideration. We also
searched Westlaw and Lexis and could not find a single decision from the Board—
precedential or non-precedential—addressing (much less granting) a request to lift
a discretionary stay. Therefore, we focused instead on the merits of the bond
appeal.
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https://www.justice.gov/sites/default/files/pages/ attachments/2017/02/03/biapracticemanualfy2017.pdf
https://www.justice.gov/sites/default/files/pages/ attachments/2017/02/03/biapracticemanualfy2017.pdf
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EXHIBIT A
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EXHIBIT B
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