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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAILA
NORTIERN DIVISIOHN

United States of America H
vs H
William Orville Eaton, H
Collie Leroy Wilkins, Jr., and H
Eugens Thomas 2
H

:
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Before Hon. Frank M. Johnson, Jr., Judge, and a jury,
at Montgomery, Alabama, November 29-30, December
l-2-3, 1965,
Appearance sl
For the United States: John Doar, Asst. Attorney Cenasral,
Ben Ha:'deman, U. S. Attorney, and
Jeo 0o Sentell, Asst. U. 3. Attorney.

For the Defendants: Arthur J. Eanes.
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(NOTE: This transcript is an excerpt transcript
containing only the Charge of the Court and
proceedings thereafter to conclusion of trial

in this case.)
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Crarge of the Court
|

Tou Jurors give me your attention for the next few minutec >
| please. We have reached the point in the trial of this case of the
United States against Wilkins, Eaton, and Thomas where it is |
appropriate that I charge you as to the law that we are controlled :
by and that we are bound by in this particular cass. |
Before I start, let me get this draft cut off hare,
because ~-- will you close this door in this jury roam, pleasa. |
In the trial of criminal cases in our system, Judges have
1 a very distinct function to perfonm, distinct and separate from
> | that function and duty that the law imposes upen jurors. The

attorneys that represent the parties in the case have distinct

| functions to perform; and you have watched the lawyers in this r.',smel

‘ parform their duties and their cbligations, and they have performed
them quite well, and with due respect to the legal principles

involved and due respect to the jury and %o the court. It 1s the E
Judgets duty and responsibility in the trial of cases like this to,

through various pretrial procedures that you aroe not presently

i concerned with, to assist the lawyers in expediting the trial to
the extant that it can be done without prejudicing the rights of
either side, to determine exactly what evidence is admissible during
the coursa of the trial for the Jjury's consideration — that is doné
! by ruling upon various objections and motions that are made during é
} the course of the trial, referred to gemerally in this trial and 1n:
all trials as matters of law that the jury is not immediately !
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used as far as the admissibility and the receipt of evidence ¢
the course of the trial, this evidonce being received so that
Jurors may and will, because the law says that you must, glve

| due and proper consideration in discharging your duty. Your ¢
is to determine from the evidence in the case =— not from out; -

the case, but frem the evidence that has been admitted during
course of the trial for your consideration - exactly what thu
facts are in this particular casej and then, when you do that,
law imposes the duty and cobligation cn you of applying these .

principles that are controlling to thcse facts, and then, ag 1}

of these defendants, separately, determine their gullt or inm
I cannot be, as Judge of this court, and you cannot
Jurors serving in this court on this case, if we discharge ow

and responsibility in the manner that our oath requires, be c¢ i
! with the wisden or the policy of the law. Baecause we are a g
mant of laws, we are required in matters involving the law amnx

application of tke law to, whethor we like it or whother we di
like it, accept the law and make a proper and an unbiased
application of it in any given instance. The defendants in tl
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case have a right to expact that, and they have a right to der .

it; the Govermment in this case has a right to expect it, and

AL YR

have & right to demand it - and it is my duty as Judge, and :
your duty as jurors in this case, to see that they get it} anmd

a fair verdict is rendered in the case, then you have dischar
your responsibility, and they have received what they are ent:
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to under our system of laws. And a fair verdict can only ba
rendered in the case by you fairly and impartially considering all f
of the evidence that has beon admitted for your consideration;
determine from that aevidencs exactly what the trus facts are inm thi:
particular casa, and than, after an application of this law to those
facts, as to each of these defondants, separately, determine whethc:
they are innocent or whether they are guilty. '
The law dcesn't impose any impogsible burden upon Jjurors,
when it imposes tha responsibility upon you of considering all of
the evidence that has been admittsed durlng the course of any g;iven'
trial -- and in this particular case we have had samevhers between
forty and fifty witnespes who have tegtified from the witness utand_;
we have had approximately £ifty exhibita that have been adnitted |
for your consideration =- it says that you must give due
consideration to all of that evidence. If you can accept all of
it with the truth of the matter as you detemine it to exist, then:
accept it, and from it find your facts, and to the facts apply theé
law, and then as to each defendant return a verdict. If you reaché
the point in the course of your deliberations that you find scme |
of the evidence to be in conflict and cannot be reconciled with
other evidence that you know in the exercise of your good Jjudzment
and common gense is the truth of the matter, then you must make a .
determination as to what evidence you as jurors in this case, as
fact finders in this case, are wllling to accept and what evidaence
you must, in the exercise of your good jJudgment, reject as not being
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|
the truth of the matter. If you reach the point that you fimd some;
of tke evidence in this case to be in irreconcilable conflict; and .
if you find that you must make that determination to which I just :
roferred, the law says that jurors are the sole judges as to the
credibility of the witnesses who have testified on the witness
stand, and they are the sole judges as to the weight, if any, to be
given tc the variocus exhibits, documentary evidence, and real evi-

dence that has been admitted during the course of the trial for

your consideration. You Jurors in this case should carefully
scrutinize the testimony that has been given, the clrcumstances
under which each witness has testified, and every matter in evidenc:
which tends teo indicate whether a witness is worthy of beliefl;
consider each witnogs's intelligence and motive and state of mired
and demeanor and conduct while on the witness stand; consider, also

any relation each witnass may bear to either side of the case, the
manner in which each witness might be affected by the verdict that
is rondered in the case, and the extent to which, if at all, each
witnegs 1s either supported or contradicted by other evidence that
you accept as baing true that has been admitted during the course o:
the trial for your consideration. Inconsistencies or discrapancles

in the testinmony of a witness, or between the testimony of differen
witnssses, may or may not cause -a witness's tastinony to be
discredited. Two or more persons witneasing any incident or a :
transaction may see or hear it differently. Innocent misrecollactic . -

or failuras of recollection is, as each of you woll know, not an
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uncomrien e:-:pe-rionce in the lives of any of us. In weighing the
affoct of a discrepancy, if you find any discrepancies of that
mture, congider whether it pertaing to a matter of inportance or
to an unimportant detail. .
This case comes to thig court, as you were advised prior
to the time you were gelected es jJurors, by an indictment. An
indictment 1s not evidence. It has no evidentiary value in any
criminal case, The indictment that was rendered in this case and
roturned by the Grand Jury that reported to this court in April hasl
no probative value. An indictment in our system igs merely the :
formal means through which defendants are put cn notice as to
exactly what they ars cherged with, as to exactly what thay are
called upon to defend, so that they will not, and it is a part of
our system that they will not, be met with any surprises during the
course of a criminal trial. This indictment has, when it was
formally served upon each of these defendants, thersby formally
apprising then as to the charge in this case, served its formal :
purpose. An indictment, however, in my judgment bas some practical
purpose; I permit juries to have the indictment, not because it has;
any probative or evidentiary value = and I reiterate that it does
not == but for whatever guide it may be or assistance it may be in
guiding jJurors to reach a fair and a true verdict in the cassj and ‘
I am going to permit you to have this indictment while you are
deliberating this case = for that purpese, and for that purpcse |
only. !
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The indictment charges William Orville Eaton, Collie Lercy
' Wilkins, Jr., and Eugene Thomas Jointly with one offense, the offenc
i of congpiracy =— and I will go into that and charge you as to the '
' technical elements of the law of conspiracy later during the courss
| of this charge. BEven though defendants ara charged jointly, even
though they ars tried jointly in our courts, they stand guilty or
{| innocent separato and apart from each otherj so, when -you make a
|| determination in this case, you must make a separate determination '
of innocence or guilt as to each of these defendants, and you must I
return a verdict separately as to each of ths defendants, the ]

verdict that you return as to each of tham representing the |
uranimous judgment of the jury, because a jury verdict in our 5yutex':1
i in cases like this must be a unanimous verdict. This indictment

i says that comencing on or about March 1, 1965 =- on or about beingi
H indefinite termms within a reasonable time of that date — continuing
' to on or about March 26, 1965, that William Orville Eaton, Collie

ﬁ Leroy Wilkins, Jr., and Eugene Thomas, in this District, conspired !

1 |
| together, with each other, and with other persons to the Grand Jury

| unknown, to injure, oppress, threaten, and intimidate citizens of ; ‘
| the United States in the vicinity of Selma and Montgomery, Alabasa, &
in the free exercise and enjoyment of certain rights and privileges;
secured to them by the Constitution and laws of the Unitod suatas,i
| and because of thelr having exercised such rights as follows — and
then there follows in the indictment an enumeration in five separatec

| paragrapha. Under the evidence in this case you will not be

i
|




concerned with whether or not the consplracy was successiiul = 17
end when you find that a conspiracy exlglted, and if and when you
find that one or more of tlke defendants became imowingly and
willfully nembers thereof., TYou will oaly be concerned with the
fourth paragraph, as numbered in this indictment -~ because of thei:
baving exercised the right to participate in a protest march =— and
I am going to, for your asasistance, without obliterating, mark out
the other four that are enumerated in the indictment, leaving only
the fourth right that the Govermment in its indictnent says the
conspiracy was formed to oppress, threaten, and intimidate citizens
in the exercise ¢, and this right is =-- to participate in a protes:
march fran Selma to ilentgonery, to present a petition to the
Covernor in Montgeoaery, and to participate in the carrying out of

a proposed plan for such march pursuant to an order that had been
entered on larch 17, 1965, by the Un'ted States District Court in
the IMiddle District of Alabama. The indictment says; further, that
it was a part of the plan and purpose of the conspiracy that the
defendants would harass, threaten, plrsua; and agsault citizens of
the United States in the area of Selma and Montgamery, Alabama, who
wera participating, or had participated in, or who were lending or
had lent their support to a domonstraticn march from Selma to
Montgomery pursuant to the plan that was just roferred to, and whic
march had been approved by the court. HNow, in determining the
guilt or innocence of these defendants, therc are sevaeral things
that you Jurors in this case and I, as Judge of the court, are not
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concerncd with. Julges aren't partisans, thcy arcn't advocatesg in ‘
the trial eof a case like this; they, undor thelr cath and under
their duty and obligation, act as impartially and as fairly as they.
can towvard litigants on both sides, following and applying the lav '

with impartiallty. Jurcrs, likewisce, are nct advocates, and you am

|
pot partisans, because it was ascertained before you werc tendered ‘
to the parties in this case that you were impartial as far as the |

guilt or inmocence of these defendants were concerned, and it was i :
ascertained that you would apply the lawr to the true facts in the |

cage ag those facts aro reflected by the evidence, so neither of us

are partisans -- and neither of us have any intereat in the cutcome
: I

of the case, other than tc seec that justice ig done. So one of
the things that we are not concerned with, as the Judge and as
Jurors, are whether one party wins a case or whether a party loses

| a case for winning or losing's salie. And then you are not concerned

with any campulsion that may be upon upon you to render any veniict:
other than a falr verdict, except that compulaion that i1s imposed
upon you by your cath as Jurcrs, and my oath as the Judge of the
2 court, and by our conscience in the clear and impartial exerzige !
i | of the duty required of us by our cath. And you are not concerned

in this case, and I am not concerned in this or any other case, witl

mr;._b:ering or impeding any political or sociologicel cause or causec
s e e e i
=- whether it be a political or soclological cause furthered or

spongored by the Southern Christlan Leadership Conference ia of no

]
i’ concern to me as Judge of this court; it is of no concern to you as
|
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Jurors in the case =- whather it be a political or & sociological

cauge_that i furthered or gpongored by the United Klans of America

or any of the other klan organizations to which this testimony has |
!
referred is of no concern of mine as the Judge of this court in any

———

case, or yours as Jwrors on the trial of this case. So we are not

concerred with the political or soclological causes in the case} we
are not concerned with whether the verdict impedes their causes or
whether it asaists their causes; we are not concerned in this case
with the right of American citizens to protest in a peaceful andi

orderly manner, whether it be a protest or a march or a demongtra=-

tion or a caravan in furtherance of some cause sponsored by ths
Southern Christian Leadership Conference or whether it be a march |
or a protest or a caravan to further same cause sponscred by the !
United Elans of America or any of the othar klan organizations,
because it has been generally agreed by counsel, and properly so,
during the course of this trial that those that were participating '
in this march from Selma to Momtgomery and back and lending their |
aid to those that were participating in the march had a legal and

a constitutional right under our American system to do thats it has
baen generally conceded, as long as it was dons orderly and -- and
peacefully and as the law permits such protesta and demonstrations
on the part of American citizens to take place; and likewise, it
has been gonerally ccuceded during the course of this trial by the
lawyors that represent the parties that the protest and the demon-
stration on March 21 spongored by one or mors of the klan
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organizations, as that sponsorship was reflected by the evidence

that you will recall, that those poople that were engaged in that |
protest and in that demonstration, as long as it was done in an i
orderly and a legal mannor, had a constitutional right and a right
under the laws that we have that form the basis for our American '
sygtem to do that == go you are not concerned then with the legal '
right of these pecpla to do what they were engaged in doing, whether
it be on March 21 or whether it be on March 25, as long as it — |
their participation wvas in a legal and in an orderly manner. TYou
are concerned with many things as jurors in this case, same of :
which I have referred to, others that I will refar tﬁ'——& |

e The law of consapiracy, as far as this case is concerned,

comes from a statute that was passed by the Congress of the United

States many years Ago. The pertinent portion of this law says that
if two or more persons conspire to injure, oppress, tlreaten, or

intimidate any citizen in the free exercise or enjoyment of any
right or privilego smecured to him by the Constitution or laws of
the United States, or because of his having Bo exercised the sama,
are guilty of violating that law., Now, that is the statute that the
indictment charges these defendants with having violated. To this
charge, each of the defandants comes into this court and emnters a
plea of not guilty. In our system that places the burden of proof

| on the governmental agency that initiates the progecution =- in the

| state gystem the burden in criminal cases is cast upon the state;
'| in the federal system the burden of proof is cast upon the United
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tates, In this case, of course, the burden of proof ia cast upon

the United States.

licir, let?s look to see what that burden of proof is: The

burden in a crimipal case, and the burden that 1s cast upon the i
United States in thig case, is to prove the defendantsa! guilt, each

of them separately, because, as I advised you, their pguilt or

innocence is to be determined separataely, beyonl a reasonable doubt.
Now, that burden doesn't mean that ycu can convict on guesswork or I
spaculation, nor does it mean that thers is a burden of proof on t.ma
part of the United States to prove a defendant?s guilt to a il
mathematical certainty. The yardsticlk, when you are concerned ‘uit:hI
! this burden of proof, is the yardstick of reasonable doubt. A '

i
| reascnable doubt is defined by the law as a doubt for which you !

! Jurors may find & reason growing out of the evidence in the case, !
or, because the burden is upon the United States, growing out of a |
lack of evidence in the case. It doesn't mean a fanciful doubt, :Lt.
doesn't mean scme doubt that you get outside the evidence in the ca;s

it dcoesan't mean scme doubt that may boe generated in my mind as the
Judge or your mind as jurors because of some unpleasant task to '
perform; it is a burden of reasonable doubt as I have defined it

to you, and that is the burden that is cagt upon the Govermment in

this case.

How, in our system of crimipal laws in the United States,
each defendant comes into court presumed by the law to be innocent
of crime, All defendants in ouwr system, in contrast to some other
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systems, are presumed by tho law to be innocent of crime as char_r_:edh
this presumption attands each defendant in this case throughout theé
| trial of this case. Each of those defendants have the benefit of
this presumption of innocenco throughout the trial of the case and

on while you are deliberating the case in the jury room, until you

reach a point during the course of your deliberations == if you do |
reach such a point =~ that you believe that the United States bhas !
sustained its burden of proof as I have ocutlined and defined that

burden to you. Once you reach that point — if you de — during t.hé
|

| course of your deliberations as to onz or more of thase -dafandants,f
| then a3 to that or those defendants this presumption of innocence i;a
' cagt aside, and it goes out of the case, and it sarvss no further

|| purpose during the trial of the cage.
Getting back then to the technical aspects of this law oi‘f
| conspiracyt A consp!racy is a combination of two ¢r more persons
by concerted actlicen to accaaplish same unlawful purpese, HNow, the
gist, oar the gravamen, of the offense of conspiracy is a combinaticﬁ
or agreement to violate or disregard the law. Mere similarity of |
conduct among various persons and the fact that they may have |
associated with each other and may have assembled together and
discussed camon aims and interssts does ndt, necessarily, establish

proof of the existence of a congpiracy; however, the evidence need '

not ghow that the members entered into any expreas or formal agree-i
|

ment, or that they directly, by words spoken or in writing, stated

between themselvas what their object or purpose was to ba or the

|
|
|
|
|
|
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I detalla thercof, cr the means Ly which the object or purpose was to!
be achleved. What the evidence must show in order to establish .
proof that a consplracy existed is that tho menbers in sane way or |
l manner, or through scne contrivance, positivaoly or tacitly came to

a mutual understanding to try to accomplish a cormmeon and an unlawful
! plan., It 1s not necesuary for tho prosecution in a congpiracy case
== and this, of course, is applicable in thia case == to prove thau
all of the means or methods that iz set forth in the indictment were

agreed upon to carry out the conspiracy, or that all such neans or :
methods were actually put into operation =—— but it 1s necessary that
the evidence establish to the gatisfaction of the jury that ome or |

| more of the means or methods described in the indictment was agreed
' upon to be used in an effort to effect or accomplish some object or
purposs of the conspiracy as charged in the indictment. And to '
review and to focus your attontion, the indictment generally says

that the object c¢r purpose was to injure, oppress, threaten, and

intimidate citizens of the United States in the vicinity of Selma
and llontgomery in the free exercise and enjoyment of certaln rights
and privileges secured to them urnder the Constitution and laws of |
. the United Statesj this right and privilege apecifically referreod 5
to and remaining in the indictment boing mumbered for identification

purpoges as number four =- the only one in the indictment which I .
have not placed an X mark tkrough =- is to participats in this {
protest march from Selma to lontgamery, Alabama. How, a parson my:
becorte & member of A& consplracy without full knowledge of all the ‘
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i details of the conspiracy; on the olher hand, a person who has no

Inowledge of & conapiracy, but happens to act in a way which further

| an object or purpose of the conmspiracy, does not thereby beccme

a conspirator. Before a jury may find a defendant has become a

} menter of a conspiracy, or any other person for that matter, the
evidence in the cage nust showr that the conspiracy was formed and
that the dofendant knowingly and willfully participated in the
unlawful plan with the intent to advance or further socme object or
purpese of the conspiracy. HNow, to participate knowlngly and
willfully means to participate woluntarily and understandingly and
vwith a specific intent to do what the law forbids; that ia to say,

, to participate with a motive or purposs to disregard the law., 3o,

| if é defendant, or any other person, with understanding of the
unlawful character of a plan, intentionally encourages, advises, or
gsaists for the purpose of furthering the understanding or schema, .
ho thereby beccmes a knowing and willful participant, referred to |
as a conspirator. One who knowlngly and willfully joins an exiati.n"g
conspiracy is charged under the law with the same responsibility as:
if he bhad been one of the instigators or originators of the plan |
[ that 1s found to be a conapiracy.

| Now, in determing in this case whether or not a defendant
was a membar of a conspiracy, you jurors are not to consider what

others may have said or what others may have donej that i3 to say,
the menbership of a defendant in a conapiracy must ba established by
evidence as to his own conduct -- what he, himself, said, or what
he, himself, did, HNow, if and when it appears fram the evidence |
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i 1n the case that a conspiracy did exist, and that a defendant — oné
” or more of thenm = were members, then the law says that thercafter é
acts knowingly done and the statements thereafter knowingly made by
any perscn lilewlse found to be a member of the conspiracy, provided
| 1t was made during the course of the conspiracy and in furtherance

! thereof, may be considered by the jury as evidence in the case |

against any person likewlse found to ba a member of the conspiracy.,

In your consideration of the evidence in this case as to

|
the offonse of conspiracy as it is charged in this indictaent, you !

H should first determine whether or not the conspiracy existed as it |
| 1e alleged to exist. If you conclude that such conspiracy did exist
, then you should next determine whether or not, as to each of the !
” defendants, they knowingly and willfully becume a member of the

| |
ﬂ conspiracy. If it appears [rom the evidence beyond & reasonalle [

| doubt that the conspiracy was knowlngly and willfully fermed as |
‘ allepged in the indictment, and that either of the defendants or all,
Il of them knowingly and willfully became a member of the conspiracy, |

at its inception and/or during the course of it, and that thareafter

ons or more of the conspirators knowingly committed in furtherance |

of an object or purpose of the conspiracy any overt act, then the
success or the failure of the conspiracy is immaterilal,

Now, by this term, "Overt act,™ 1s meant any act committec

by one of the conspirators in an effort to effect or accomplish some
object or purpose of the conspiracy. The overt act need not be
criminal in nature, although it may be, if considered separate and

LA A e ) St L
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. apart from the conspiracy.

i How, to review: In order to establish the offense of
conspiracy as 1t is charged in this indictment, the evidence must
show as to each of the defendants beyond a reAsconable doubt —— first
that the conspiracy described was fomed and existing at or about

| the time it is alleged; second, that the defendants, one or more of
then, knowingly and willfully became & member of the conspiracy;
third, tkat one of the conspirators thereaftor knowingly comitted

at least one overt act at or about the time, during the course of
the conspiracy, and to further same object or purpose of it. How, rl
you find from tho evidence beyond a reasonmable doubt that exiatancu!
i of the conspiracy charged in this indictment hag been proved, and
that during the existence of the conapiracy an overt act was lmw:.n.,:
|
" object or purpose of the comspiracy, proof of the conspiracy offena:c
“ charged is then, under the law, complete - and it is camplete as
| to every person found by you to have been knowingly and willfully
a menber of the censpiracy at the time the overt act was committed,
regardless of which of the conspirators did the act. |
During the course of this trial I have admitted scme ;
testimony concerning certain statements that were attributed to ona:
or more of the defendants. If thesc statements were made during thc

| .
| course of the conspiracy — if you find that they were made and i.i“

ly done by ona or mora of the conspirators in furtherance of somo

you find that they were made during the course of the conspiracy f.q"
further =- if you find the conspiracy existed - to further scme




Y S A A £ S A et e e T e e e s L e o e g s

19

object or purpose of the conspiracy, then those statements are
edmiggible as to each of the defendants who were likewise knowingly

| and willfully membars of the conspiracy; on the other hand, if the

evidence reflects that the statements were made by defendants after
the conspiracy came to an end, and after it was temimted; those '
statements are admitted only as to the defendant or defendants
making them. Any statement made by a defendant —— under our systen,
outside of court =- if considered to be of an incrimimatory nat.ura,i
or congidered to be apgaingt the interest of the defendant, are, :
when admitted during the course of the trial, properly considered;
but the law says the Jury is to accept them with caution and weigh |
them with care.

You have heard some testimony during the course of this
trial from one or more expert witnesses; I recall the State
To:ricologist, Dr. Shoffeitt, testifiecd as an expert in the casej I .
rocall Marion Williams testified as an expert from the Federal
Bureau of Investigation laboratory; there may have been others. The
testimony {rom expert witnesses, the law says, is to be considered
along with the other evidence in the case. An individual becamas
an expert in any given field -- and there are experts in this Jury
box in certain fields - that you' bacome an expert in a given field
by knowledge and training, whether it comes from technical training
or from experisnce, that is greater than that that a lay individuval
has in that particular field. The qualification of axpert witnesscs
is 8 matter for the court to decids, That was determined in the




i case of two or more of these witnesses whose testimony was adnitted
during this trial. The weight to be given the tegtimony of expart:
witoesses is a matter for the jury to determine; it cannot, of '
coursa, be arbitrarily or capriciously disregardsd.

If you believe that any witness during the course of
this trial bas willfully sworn falsely to any matarial fact, then
the law says that you as jurors may, in the exarcise of your
discretion, disregard all of the testimony of that or thoase
witnagges that you so find,

During this trial I bhave admitted for your considerationl

| gone evidence that may have proved on the part of one or more of i

| these defendants criminal offenses other than the one that they are
being charged with =- and I have in mind in making this statement |
particularly the admigslbility for your consideration of a sawed .

i| off shotgun that was found during the course of a search of the

A Scenaant, Thounits, hones That wes ot Adaitted and is nob te bo

considered by you jurors for the purpese of proving that the i
dofendant, Thanas; may have been guilty of some criminal offense i
other than the one that he is charged with in the case; it was |
| admitted for the purpose, or for wlatever purpose, it might shed
on that defendant?s intent and purpose as tha other evidence may

i reflect in the case, for whatever lisht it might shed on that

question of intent.
Getting now to this quastion of intent: Intent in a

case may be, as 21l other matters may be in our system, proved by i

i
]
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circumgtantial evidence. Circumstantial evidence 1s not anything :
except proof of facts which have a natural tendency in the minds of
reagonable individuals to lead to the conclusion that other facts f
exist., The most simple example -— and one I heard when I first 5
gtarted practicing law by another judge =- of circumstantial :
evidence is one that says if you go to bed at night and it snows j
during the night and you get up the next morning and you see rabbif
tracks going by your door, you know that a rabbit went by, avon
though you didn't see him. low, that is all ecircumstantial evidenc

is, and that is the simplest example that I can give you of it.

5]

It rarely can be established by =- intent can rarely be estahlighed
by any other mesans. While witnesses may see and hear and thus be
able to give direct evidence of what a defendant does or fails to
do, there can be no eye witness account of the state of mind with
which the acts were done or mmitted; but what a defendant does or
fails to do may indicate intent or lack of intent to commit the
offense charged. Now, the law says that it is reasonabls to infer
that a person ordinarily intends the natural and probable
consequence of his acts knowlngly done or knowingly omitted. So,

unless the contrary appears from the evidence in this case, you
Jurors may draw an inference that the accused, either or all of thé:
intended all of the consequences which one atanding in like i
circunstances and possessing like knowledge should reasorably have
expaected to result from any act knowingly dons by the defendant. I
In deternining the issue as to intent, you jurors are entitled to
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consider any statements made and acts done or auitted by one or more
of the accused, but as restricted by my charge formerly to you that;
if the statemant was made during the course of the conspiracy and
in furtherance of some object or purpose thersof, then, by either .
of the defondantas, 1t can be considered as to all who were likewise
knowingly and willfully membars of the conspiracy; hommr; if the :
statement wag made after the termination of the conspiracy, then it.;
can only be admitted and considered against that individual or t.hosé
individuals that you find from the evidence in the case that made
the statements. ; |
I have a practice that I have followed through the more 1'
than ten years that I bave been on the bench of never directly or !
indirectly c.mmenting upon the failure of a defendant to testify. i
However, where the defendants' lawyers request it, I do charge you :
on the law as to the effect of the failure on the part of dafendant.#
to testify, and this charge is at ths request of the defendants? |
lawysrs; ctherwise, I would not have mentionad it or commentaed uponi
it. The defendants have not testified in their own bohalf., They
don't have to do that. There is no way to — and I am reading 1t
as requested by the defendants? lawyors =- there is no way to forcef
them to testify in their own behalf. The court charges the jury .i
that the fact that the defendants did not testify in this case canno
be considered in deternining defendants! guilt or innoconce. Ho |

infarence or conclusion should be drawn by the Jury from the fact

that the defendants were not sworn and put on the stand as witnesses
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in their ovm behalf, ncr sghould this fact have any weight with the
Jury in reaching a verdict. '

At the request of the Govermment, to be taken and
considered alongz with what else that I have charged you, all elae
that I have charged you that is thas controlling law in thisg case, I
charge you that although evidence Lag been offered by the Govermment
and has been admitted by the court to the effect that lirs. Viola |
Liuzzo was killed while ghe wasg traveling on the highway betwsen
Selma and Montgomery, Alabama, I instruct you that it is not
nacagsary to establish the offense here charged to prove that the
defendants intended to kill or did k1l Mra. Liuzzo. It is
sufficlent for the charge here involved :Lf-tha other elements of
the offense are established as I have outlined and defined those
elements to you beyond e reasonable doubt that the defendants, one
or mere of them, had as their purpose to injure, oppress, threaten,
or intimidate the class of persons or any member of the class of
persons described in the indictment; nemely, citizens of the United
States in the area af Selma and Montgomery, Alabama, who were
participatirz in or had participated in or who were lending or had
lent their support to a demonstration march.

Now, in concluding my resarks, and in outlining and
apprising you jurors as to the law that we are controlled by in thi,
case, let me state that in returning your verdict in this case you
must not, you cannot, be mmyed by sympathy, prejudice, or pasaion
for or agalnst any defendant in this case, or for or against the
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_ . Govermaent, or for or against any citizen against whon the
' 1 || defendants are alleged to have conspired. Your duty in this case
I | is to determine from the evidence that hag been adnitted for your
_ congideration exactly what the facts were and to apply this law as
g ’ I advised you at the outset to those facts, regardless of ths
: ; results which may follow.

| liow, as I have previously instructod you, those engaged t
| in the Selma march were, it is aclknowledged by the lawyers on both '

} gides of this case, and lilkewise, those engaged in the klan protest,

| it is acknowledged by the lawyers in this case, as loug as it was

done peacefully and orderly, were exerclsing a right secured to ther
by our laws and under our Constitution, and any person in the ;
exerclse of those rights had a right to be free from barassment, i
intinidation, and opprecament, whethor or nct I ag the Judge of the:
court or you as Jurors agree with the ends for which these rigsts

were axercised; that must not enter into the verdict in the case; |
nor should you be swayed by projudice agailnst the ends sought by ti:éc
defendants, if the testimony in the cage reflects that they were .
members of € klan arganization. If you otherwise detemmins .that }
they are not guilty of the offgnse charged in the indictment, then
your verdict in this case should not be affected by any opinicn that
you may have with regard to their vlews or the views of the
organization to which they belong.

We who are here in thisg court of Justice =~ you who are

|
|
1
I
! .
| successful in the field of education, as homemaker, in the field of
|
|
|
|

.—-———'—-—___“_——"---...—-—-—""—__‘_———_‘__‘____H____.

|
|
1
|
4
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farmminz, in the fleld of conmtracting, as oll jobbers, real estate,

or whatover your field may be in = are in this jury box by virtue
\_-"&_———-\__‘___-—_.___

—_——

of ycur citizenship in the United States, and you are kere in this

cour"\: to do Justice; all of us, including myself, have takon &

solenn cath to decide the matters that are required of us to bs |

decided in this particular case., I feel it appropriate in this

-—-—“——-_.______'__.__‘__ i

particular case to emphasice to scmo extent the duty that bas been |

—_— : g i

cast upon each of us. This duty arises by =—— as I stated before —
\‘-‘“\__.— e e ——— e ———: oy o .

reason of your out.h and ths oblizations imposed thareby. The duty |

e e e e i ® e —

is not eonly tc these individual defendants, 1n any crimipal case t.hi

is true; it is not only tc the agency that prosecutes, and in any |
_____ S e .

criminal case thls is true - those who are active partisan

——

T ——————
perticipanta in tba cage; but the duty is to our judicial mtem.
'We have in our American Judicial gystem inherited the lagal

e+ ————

'!-_.___-___'______'___... I
traditions and princ‘plea that bave been -- that have given rise to
the mition in uhio count.ry that the law i3 suprenma. llecegoaril

1ncluded li.n this ph_losophy of our American systen is tlwmit
on the part of all responsible citizens that we must bave a free a.na
an independernt court gystem in order to perpetuate and nreserve thic
gystem that we bave. During the grcwth of this country, durlng the
ymmca, our i‘;e;and independent court gystem has
conamn of hope and as a last resort for the
protoction of individual citicens, and that is the reason we have
legal principles for the protection of these citizens, whether they

be defendants in the cowrt Todm or whother they be ilndividuals upon

mH A e e e e e+ et = e RS e S T e e st e - i e e e
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the highways protesting against what they consider to be grievances.

Now, our courta in cases like this, composed of Judges and jurors,;
have served and continue to serve as the light of justice towar! .
which all ey=s of free pecple throughout the world are turned. The
people of America have learned to have faith in owr courts and in |
our jury system. Many lay citizens cannot understand jurisdictional
problems or legal procedures, nor ars they expected to; nevartheles?
they, in America, repcse with a confident feeling, with a kncidedge
that there is a limit which oppression cannot transcend, that no |
agency or power can go upon them but by & judgment of a duly

eonstituted court acting in cases like this thrcugh judges on the
court and jurors in the jury box, applying the law of our country. !

Now, judges will be appointed and pass away; jurors will serve in |

cases and be forgotten) one generation in the history of owr
Jurisprudence in America rapidly succeeds another -- it has, and iﬂ
will; whoever ccmos and whoever goes, whether he be a judge or %
whother ha be a juror, our couwrts in America and the law that thayi
dispense must remaln supreme if our system is to prevaily Strong t Mot
in its traditions, with the fidelity of the jurors and judgos who | . :

serve upen them, the courts of our country and our judiclal syabmm.
are above and beyond the men and women who at any time serve upen
them, either as judges or as jurors. It necessarily follows that
the principles of Justice and supremacy of the law overrids any
political or mociological causes or movements -- and the verdict
which is randered in this case must be a verdict insofar as each of
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liege defendants is cencerned and insofar as the Govermment %
concerned that rests coupletely upon tlie propositicn of Justice
rendered by an impartial court and rondered Ly twelve impartinl
Jurors.

If, after you ccnsider all cf the evidence in thiz casge,
you believe that the Unitod States has sustained its burden of i
rroof as I have outlined and defined that burden te you during the
course of this charge, then without regard to the consequences as t%
that or those defendants that you so find, return a verdict of guilt
If, on ths other hand, you believa, after considering all of the ‘
evidence in the case, that the United States haz failed to sustain !
its burden as to one or mere of tlo defendants, then ag to that orf
those defandénta return a verdict of not guilty. i

1

ow, before I {inclly submit this case to you, so that |

I can glve the lawyers an opportunity to object or except to
anything that I may have sald or failod to say that they think is |
applicable and comtrolling law, if you will, step into this jJury i
rom on my left, tut do not yet camence your deliberations. ‘
{At which time, 9350 a.n., the jury left the court

rom) 1
TEE COURT: I am filing at this time with the Cle;i:‘

of this court Govermment's requested charges one through fifteen, |
a fou of uhich I referred to and paraphrased to £it the case as I |
determined they should be, most of which I did not give nor refer |
to. I am filing with the Clerk of the court at this time an |

BT T L e
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envelcpe that kas forty or fifty requested charges cn behalf of tlc
defendants; all of them were refusod.

did not state correct propositicna ol law in saile ingtances; it mean . .

That doaesn't mean that they

that they were otherwise adequately and fully and completely

covered in the cowrt'!s orel charge.

FR. HAIIES: All right, sir.

TIE COUNT;y Those that do state the corract

propositions of law were refused for that reason; those that did

not werc refused for that reason.

Defendanta' requested charge

D-5, D=-26, and D-27 were glven and read to the jury.

IR, IANES: 411 right, sir,. :
TIE COWRT: IHow, state your axceptions and obJectiom:

for the defendants.

MR, HAMES: Defendants entirely satisfied, your

honar, if I may say so.

THE COURT: For the Govermment?
. DOAR: United States is satisfied, your honor.

THE COURT: Bring the Jury back in.

(At which time, 10301 a.m., the jury returned to

the cowrt rocm)

THE COURT: They need not get back in the baxj lat
thea line up across there. 7You need not get back in the jury box;
if you twill; just acrcass and behind the lawyers.
gend you to a larger jury room. All right, Jurors Hellpern and
Iacey; the first and socond alternmates, should have seats in the

I am going to
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court roon at tiio time, Tou other twelve jurors retire to the
Jury room con ny right, The Bailiff will bring the exhibits that
have been adnitted to the jury roam for you. Let the verdicts tiat
reflcct the unanimous verdict cof the Jury bte returned with one of
your nuber that you have gelected sipgning each of them asg forsman
of the jury. Retire and let me Ikmow when you reach a verdict.

(4t which tina, 10:C3 a.m., the jury left the court |
roxm. At 12345 p.n. the fcllowing proceedings were bad in this |
case:)

THE COURT: Lawyers and the defendants in the ]
Thomas, Wilkins, Eatcn case. 4nyone who wants to can leave at t'.hisll
tine; if you want to leave, you can go ahead and leave, All right,;
this cage is receased until two olclock. Clear the counsel table
for me, please. All right, leave space for tho jury to get throughl;
bring the jury in. All right, sowone fran the Marshal's office,

ag Bailiff, take charge of the exhibits as the jury leaves the roam;

you can lock them up in the jury roua or handle it however you mnt.;
to. |
(st 12:47 p.m. the jury ontered the court rooa) i
M/RSHAL: Right around this way, pleasas. ;
THE COURT: They need not get back in the Jury box.
That iz all right. I am going Ito recess you now as far as your ,
deliberations in this case are concerned for the ncon periocd. Tha 5
Marshal will, of cowrse, esccrt you to an appropriate place wherc
you are to oat. During this recess, while you are out of the jury !
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- room, you are instructed not to discuss the case between youraelvas;
| do not permit anyone to talk with you about it, or in your preaencez,
or in your hearing. When you get back in the jury roam, then you |
! recomtance your deliberations. If court is recessed, or we are

I' running court when you bring this jury back =- give them whatever |
time they feel necessary, but if we are running cowrt, take them |
| back strough my Tibrary on Lok Vhe &= on“dube-ther et pocieoAlD |
| right, gentlemen. : ,
DEPUTY MARSHAL: Juwry will come this way.

(At which time, 12:48 p.n., the jury left the court .
. roau) :

THE COURT: All right, is the jury room lockad?
i COURT CRIER: TYes, sir. |
THE COURT: All right, any matter in this casae?

i MR. HANES: Hone, yowr honor. :

| THE COURT: All right, let's give the jury time to
! get on down, and then we will recess. Two o'clock.

(At which time, 12i48 p.m., & recess was had as far
l' as this case was concerned until 2:23 p.m., at which time the

[ following proceedings were had:)

! TIE COURT: Well, I believe I have received a i_
communication from the jury in ths =~ in the Wilkins and Eaton, ;
Thomas case that I feel it appropriate to respond to, so I will ha.?f'a
that jury brought in for the purpose of responding to that, and I i

! will just recess this case for a few minutes; you Jurors just kesep |

| your seats. Lot the recard refloct that counsel for the defendants,
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togather with the defendants, are in the court rcom. Cone around
where you can hear bestter, if you want to, lir. Hanes.

IMR. HANIES: This is all right, your honor.

THE COURT: All right, bring the jury in. (to

attorney in another case) lo, you keep your seatsa.

(At 2:25 p.n, the jury entered the court roocm)

THE COURT: I received your camunication through
the Bailiff where you request that I make available to you a ;
dictionary. The only time a Judge can talk to a Jury that ia
deliberating the case 1s in the court roam, and so I had to bring

you in the court room to tell you that I cannot raspond to your

request for a dictionary, because it haon't bean identified and

admitted as part of the evidence in the case. Dictionaries scmetine
define words in various meanings -- I assume that 1a the purpose
that you wanted it, the purpose for which you wanted it =-- that
' when those same words bave in the system of law that are applicablé
different meanings to some extent. 8o if you will, or if you |
consider it appropriate and make a request, I will define for you
any words that you may have in mind that you faeel the definition to
! willl assist you in your deliberation. |
| JURCR THX1AS: Your honar, the question arises arounc
the word, "Conspiracy," as opposed to such words as "igree,™ !
"Premeditated,” and the difference thersin.

TIE COURT: Yes, sir; well, you will recall that I
defined the term, "Conspiracy,” to you. If you feel it appropriate,

|
|
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I will go back over that and define "Conspiracy" for you again.

JUROR THXIAS: I think it would be helpful, Judge.

THE COURT: Just that part of the congpiracy law —

JURCR THAIAS: TYes, sir.

THE COURT: =~ relating to definition of "Conspiracy’
is that what you are interested in?

JUROR THOQ1AS: TYes, sir.

THE COURT: All right. A conspiracy, gentlemen, 1s
& combination of two or more persons by concerted action to :
accomplish some unlawful purpose or to accomplish a lawful purpose
by unlawful means. The gist of the offense of conspiracy is a
conbination or an agreement to vliolate the law. Iow, the evidence :
need not phow that the members entered into any express or formal

agreement, or that they dirgctly, by words spoken or in writing,
atated between themselves what their object ar purpose was to be,
or the details thereof, or the means by which the objsct or purpose;
was to be achieved. What the evidence must show is =~ in order to
establish proof that a conspiracy existed is that the members in
sane vay or in some manner or through some contrivance, eithar
positively or tacitly, either explicitly or impliedly, came to a
nutual understanding to try to accamplish a common and unlawful plafr
Does that answer your question? |

(Various jurors nodded heads to indicate affirmative
replies)

THE COURT: Anything elsae, gentlemen?
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JURCR: Thank you, sir. |
(it which time, 2:28 p.m., the jury left the court |
rocm) |

THE CCURT: All ripght, make your exceptions, if you
have any. i

MR. BANE3: lione for the defendants, your honor.

MR, DOAR: HNo exceptions, your henor. |

{4t which time a recess as far as this case waa
concernsd was had until 3340 p.m., at which time tha follawving
proceedings were had:) :

THE COURT: Ve return agaln to the case of the United
Sta_t.es against Thomas, Wilking, and Eaton. I received a camunica=-
tion from the jury through the Bailiff that they have a question
that thoy would like to ask. bBring them in for that purpose,

(At 3:41 p.m. the Jury entered the court room)

THE COURT: A1l right, who 1s the spokesuan?

JUROR KINBI: Your honor, is it permissible .for us
to ask the source of scme evidence that has been presentsd in this |
case, exhibit? [

THE COURT: No, sirj I cannot answer that question |
for you. Any of the evidence that I admitted for your consideratio:n
whather it was offered by the dafendant or offered by the == |
defendants or offered by the Covermment, and I don't know to what

you have reference, and it is nct proper at thla time for me to knqa
but whether it was offered by the defendants and admitted by the
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court or offered by the Government and admitted by the court, it
was adnitted for your consideration as belng valid and legal
evidence ln the case. low, if thers was any evidence in thae case
concerning the scurce of the exhibit, you will have to recall that
from your own reccllections; I cannot recall it for you, so thers |
is no need for me to ask you to which exhibit you refer, because I
couldn't answer it, if it were a defandants? exhibit or if it were |
a Government's exhibit. Your recollections are to be as to what |
the evidence was; there may be no evidence as to source; if there
is no evidence as to source, and it was admitted for your
consideration, it can be assumed by you that it 1s from a valid
source and it is legal and competent evidence or I wouldn'!t have
adnitted it. Does that help you any?

JUROR KIRBY: No, airj that is all right, though;
thank you, sir,

(At 3:44 p.m. the Jury started to leave the court
room) .

THE COURT: Just a minute; bring the jury back in. |
Lat me gee if I can help them. What plece of evidence are you
roferring to? 2 :

JURCR KIRBT: It is the U. S. District Court evidenct
Exhiblt number 36. . |

THE COURT: Just a minute. All right, 36, 37, and
38, Govermuent?s Exhibits, were admitted at the same time; the

thirty-eight caliber ammunition, according to my reccllection, was
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fournd as result of a search on or about March 26, 1965, in the home
of the defendant, Thomas. That 1s my recollectionj you are not :
bound by my reccllection; you can recall and use your own
racollaction for it. Does that help you?

JURCR KINBY: TYes, sir.

JURCIl TIIQ1AS: TYes, sir.

JUROR KIRDY: That does; thank you.

Tl COURT: All right, go back in the jury roci.

(At whizh time the jury left the court roocm)

TIZ COURT: Hake your excoptions and objections.

M. HANCS: lione fer the defendants, your honor;

nothing.

M, DOLR: HNo exceptions.

MR, HARDEIIAN: Ko exceptions.

THE COURT: All right, wo will take & ten minute
rocess. '

(At which time, 3:45 p.m., @ recess as far as this
enge was concerned was had until 5:30 p.m., at which time thse
following proceedings were had:)

THE COURT: All right, I am golng to let this jury
retire for thes nipght, unless ybu gentlemen know of some reason why
I should not.

MR, HANES: No reasons, your honor.

THE COURT: Do you?

MR. DOAR: No reason.
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| will take the oxhibits for the night.

|
TiD COURT: All right, bring them in. he Bailiff ;
i
1
(it which time, 5:32 p.m., the jury entered the F

court room) .
THE COURT: Ccme on around, i1f you will, gentlemen. !

All right, gentlemen, I am golng to lset you retire for the day, Thé
Deputy Marshal thet has been with you tells me that you have been

ready to start working in the mornings earlier than I hawve been i
starting court, so any time between eight and eight thirty that youi

all want to recommence your deliberations, it will be all right with
|

me. The exhibits will be back in the jury roam for you. Between |

now until then, do not deliberate the cagej do not recommence your i

deliberations or engage in or participate in any deliberations
concerning this case until ell twelve of you got back in the jury
room in the morning. TYou are recessed for the night.

(At which time, 5:33 p.m., the jury left the court

|
|
i
i
room) ‘
|

THE COURT: Turn the exhibits over to the Clerk.
COURT CRIER: All right, |
- THE COURT: You usually keep the exhibits during the
night? | o

|
1
)
]

THE CLERE: TYoes, sir.
THE COURT: I don't care which one of you keepa ;
these, just so you keep them locked up =- r

|

|
THE CLERK$ Okay. E
|
|

1 |
B e _---—,-Lw.p“’;-"-_ B L i o ot E I b o e




37

i TIEL COUNT: -=- in tihe same condition that they are |
‘ I in. Any matter for the Government?
| MR, DOAR: HNothing, your honor.
TEEC COURT: Tor tha defandants?

‘ M. RAIES: 1llothing, yowr hcnor. :
i THE COURT: All right, receas court until — recass!
! until Jurther order. ;

(At which tims, 5:35 p.m., a recess was had as far i
as thig case was concerned until 1C:02 a.m., Docember 3, 1965, at i
which time the following procecdings were had:) _ ‘
i TIE COUNT: Deofendants in the Thomas, Eaton, Wilkinsg

case, and their counsel, if you will, come arcund to counsel tabla.il

Make & place available for that jury to paszs through, pleasa. A !
right, let the record reflect that the defendants and their counsal:
| ars in cowt in that Thomas, Wilkins, Eaton cage. I have received |
a comunication fran the jury; I feel it necessary to bring them 1*1|
court at this time. '

(At which tims, 10:09 a.m., the Jury entered the !
court room) :'

l
THE COURT: All right, I have received a communicatic

-- Mr. Kirby, are you spokeaman for the Jury? ‘
JURCR KIRBY: 7Yes, sir. TYour honor, we find that we

|

| are unable to reach a werdict and scem to be hopelessly deadlocl:ed.!
E TEE COURT: All right, That is tho message that I
| roceived frem you through the Bailiff. I bad you brought back in

|
3
|
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court to reapeond to that measago. If you will, gso I can gec all of
you, will vou =-- will you gat six on the row, please; this lamp
bothors me with the juror on the end. Anything that I say to you
at this time is to be taken and considered along with what I charged
you wag the law cf the cage when I charged you on the law at the
conclusion of the trial before the case was submitted to you ;
yesterday. As I reminded you then, we had scmevhers between forty!
and f£ifty witnsgses in the case, and we had saevhere -— approximatc
ly f£ifty exhlibits. So you haven' commenced to deliberate the case
long enough to reach the conclugion that you are hopeleasly
deadlocked, so I brought you back in court for the purpose of :
advising you to that effect =-- and for the purpose of advising you?
to this effact: That this is an important case. This trial has E

bean long, and the trial has been expensive. TYowr failure to agreé

upon a verdict will neceasitate anothor trial equally as expensivej
|
i

that 1s, expensive as far as tho Govermmzent is concerned, it is
expensive as far as the defendant is concerned. This court is of

the opinion that the case cannot again be tried better or more |
exhaustively than it has been on either side. It is therefors very
desirable tbat you jurors should agree upon & verdict in this case.
This court does not desire that any juror should surrender his
conscientious convictions; on the other hand, each juror should
perform his duty conscientiously and honestly according to the law'

and according to the evidence -~ because I kncw, since you ; -égg

rosponded prior to the time you got in this jury box, that you had
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no preconceived notiens, and that you swore under oath that von
would render a verdict in tihe case according to tie law and g
according to the evidence, without recard to any otlier factors — .
and although the verdict to which a jurcr apgrees must bs his own I
vardict, the result of his own convictions, and not a mere
acquiescence in the conclusions of his fellow jurors, yet in order ;
to bring twelve minds to a umanimous result, you rnust examnlne the
questions suimitted to you in this case with candor, with a proper
regard and defercnce to the opinions of each other. TYou should |
consider that thlis case must at some tine be decided, that you are :
selected in the same manner and from the same source f{rom which any
future Jjury must be, and there is no reason to suppcse tlat the '
case will ever be sulriitted to twelve more intelligent, more
impartial, or more coapetent to decide it, or that more or clearar
evidence will be produced on one gide or the other. In conferring :
togethor you ought to pay proper respect to each other's opinions,
with a disposition to be convinced by each other's arguments; on -
the one hand, if much the larger number of your panel are for a |
conviction, a dissenting juror should consider whether a doubt in
his own mind 1s a reasonable one wlich makes no impression upon the
minds of so many equally honest, equally intelligent with himgelf
who have heard the same evidence with the samo attention, with an
equal desire to arrive at éhe truth and under the sanction of the
sama oath; and, on the other hand, if a majority are for acquittal,
the minority ought seriously to asl: themselves whether they may not
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| Teasonably and ought not to doubt the correctness of a judgent
i| which 18 not concurred in by most of those with whom they are
| @ssociated and distrust the weight or sufficlency of that evidence
Ii which fails to carry conviction to the minds of their fellow |
;| jurors. With that additional instruction, and with the offer on |
the part of the court to clarify any legal points that I failed to |
make clear, if the jury conaclentiously needs the assistance of
the court for any clarification of the law, you may retire and
resune your deliberation.

JURCR KIRBI: Thank you, sir. :
. (At which time, 10315 a.m., the jury left the court
! roan)

THE COURT: iake your exceptions and objections. |

MR. DOAR: No exceptions, your honor.

MR. HANES: Yowr honor, I object to the charge on -—
on behalf of the defendants.

THE COURT: State your basis.

MR, HANES:; Well, your homor, I think it was
prejudicial to the = to the interest of tha defendants.
THE COURT: Is that the only basis?

MR, HANES: Yes, sir. ' |
THE COURT: All right, you have that objaction and i
|
|

excaeption.
MR, HANBS: All right, sir,
THE COURT: All right, you can be excused then, and
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we will get back to the case —

MR. HANES: All right, sir.

THE COURT: =--= when it becomes appropriata.

(At which time, 10:16 a.m., a recoss was had as
far as this case was concerned until 12:22 p.m., at which time the
following proceedings were had:)

THE COURT:; All right, I believe I will gend the
Jury in the Wilkins, Eaton, Thamas case to lunch. If you will,
bring them in. Defendants and counsel arse in court.

(At which time, 12323 p.m., the jury entered the
court room)

THE COURT: All right, gentlemen, i1f you will, the )
Marshal will escort you to lunchj do nmot deliberate the case while ..
you are at lunch. Resume your deliberations when you get back to
the jury room.

DEPUTY MARSHAL: Jury will please come this way.

(At which time, 12:23 p.m., the jury left the court
roon)

THE CCURT: Dofendant Banks in court?

MR. RICHARD JORDAN: No, sir; I believe the Marsha’
carried him to the rear, Judga.

THE COURT: You all ara recessed for lunch, if you

wish to go.
MR. HANESt All right; thank you, your honar.
THE COURT; Cive the jury time to get down, if you
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; will, pleasa.

M, HAIIES: ALl right, sir.

TIHE COURT: (to press) You gentleman can go if you |

vant to.

(At which time, 12:2L p.m., a recess was had asg far
as this case was concerned until 2308 pe.m., at which time the
following proceedings were had:)

THE COURT: Verdict in both cases?

MARSHAL: TYes, sir,

THE COURT: Well, let's take the one that has been
out the longest. You just tell them to =— I will get to them in a
few minutes. Regardless oi‘ what the verdict is in this Eaton,
Wilkins, Thaias case, whether it is an acquittal or whether it 1s
conviction, there should be no demonstrations in this court or
irmediately outside the court of any nmature; they are uncalled fo
it doesn®t make any difference what thn verdict is. Bring the ju
in.

(At which time, 2:08 p.m., the jury entered the
court rocm)

THE COURT: All right, Mr. Kirby, are you foreman
this Jjury?

‘ JURCR EKIRBY: Yos, sir.

THE COURT: liave you reached verdicts in the case

JUROR KIRBY: We bave, sir, )

THE COURT: Will you file them, please, with the
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Clerk.

COURT CRIER: Defendants stand, please.

TIE COURT: IMr. Clerk, you read the verdicts.

THE CLERK: (reading) We the jury find the defendan
Collie Leroy Wilkins, Jr., gullty as charged in the indictment.
This the 3rd day of December, 1965. T. H. Eirby, foreman. We the
Jury find the defendant, Eugene Thomas, gullty as charged in the
indictment. This the 3rd day of December, 1965. T. H. Kirby,
foreman, W%e the jury find the defendant, William Orville Eaton,
guilty as charged in the indictment. This the 3rd day of December,
1965. T. H. Kirby, foreman. :

THE COURT: All right, gentlenen; if it is worth
anything to you, in my opinion that was the only verdict that you
could poasibly reach in thig case and still reach a fair and honss:
and Jjust verdict. Of course, I couldn't tell you that beforehand;
it wasn't any of my buuiness; because it was your duty and your
responsibility to determine the guilt or imnocence of these men.
The Marshal will escort you back to your quarters, so that you can
make arrangements to leave, and the Clerk and the Marshal will tak
care of your mileago and your attendance. Do not discuss the casc
with anyone or permit anyone to digcuss it with you, as to how you
voted =- and the recson I mention this, I read in the paper this
morning where sone jurors discussed with news men the various
ballots that were talken in a case, and that is - that is not
anybody?s business. You are excused.
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Jury.

my probation officersa, an copportunity to discuss sentence -
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DEPUTY MARSHAL: Jury please come this way.
(At which time the jury left the court roam)
THE COURT: let me see the court file in this case.

All right, defendants can have a seat.

MR. HANES: All right, sir; thanl: you, yow honor,
TIE COURT: IMr, Hanes, do you want to talk with me

in this case before sentence?

MR, HAIES: TYes, sir; your hcnor.
THE COURT: I always afford defendants, together witl

FR. HANES: All right, sir.

THE COURT: - before I impose sentence in any casa.
MR, HANES: TYes, your honor.

THE COURT: And that same =~ is no reason why the

game procedure shouldn®t bs followred in this case.

MR. HANES: All right, sir.

THE COURT: Recess court for that purposs.

MR, HANES: All right, air.

THE COURT: Let me take the verdict from my other

MR, HANES: Your honor, I might add, sir, may it

please the court; we would like to file an appeal in thls case and

THE COURT: Well, you certainly have that right.
MR, HANES:; It is our intention; all right, asir.
THE COURT: You have a right to file appeal after
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i sentence., It would be improper for me to set appeal bond until
after gentence —

2 : IR. HANES: All right, sir.
: THE COURT: = but I will set a reasonable ‘appeal
bond in each of these cases after sentence.

IR, HAIICS: All right.

THE COURT: All right, you are recessed far the |
time being in this case.

MR, HANES: All right; all right, sir.

(FOR SENTENCE PROCEEDINGS SEE SEPARATE TRANSCRIPT

PILED DECHEIDER 3; 1965) =
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FOR THE MIDDLE DISTRICT OF ALABAIIA

NORTHERN DIVISION

I, Glynn Henderson, Official Court Reporter of the United States
District Court for the IMiddle District of Alabama, do hereby
certify that the foregeing 45 pages contain a true and correct
transcript of proceedings had before the said court held in the
City of Hontgamery, Alabama, in the matter therein stated, or that

i
| IN THE UNITED STATES DISTRICT COURT

4 portion thereof indicated in note on page one of this transcript.
; In testimony whereof I hereunto set my hand on this th iR day

of Dacember, 1565.
Aor——
Offic Court Raporter.
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