
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners and Plaintiffs,

v.

REBECCA ADDUCCI, et al.,

Respondents and Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand
Class Action

PETITIONERS/PLAINTIFFS’ SECOND MOTION TO WITHDRAW
STIPULATED ORDER (ECF 151) AND REINSTATE THE PRELIMINARY

INJUNCTION (ECF 87) FOR WISAM IBRAHIM

Local Rule 7.1(a)(1) requires Petitioners/Plaintiffs (hereinafter Petitioners)

to ascertain whether this motion is opposed. On May 14, 2018, Petitioners’

counsel, Margo Schlanger, communicated personally via email with

Respondents/Defendants’ counsel, William Silvis, explaining that Petitioners

hoped to resolve this matter by setting out their respective positions in the Joint

Statement of Issues, due May 15, 2018. Mr. Silvis indicated that Respondents’

position is that this matter must be handled by motion. On further inquiry, the

government has not stated if it concurs in the relief sought.

***************

1. On January 23, 2018, Mr. Saeeb Ibrahem Mansy, the father of Wisam

Ibrahim, filed an emergency motion seeking to vacate the stipulated order lifting
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the preliminary injunction staying removal for Mr. Ibrahim (ECF 207). The same

day, this Court temporarily stayed removal (ECF 210).

2. On March 2, 2018, Petitioners filed a Motion to Withdraw the

Stipulated Order Lifting the Preliminary Injunction for Wisam Ibrahim (ECF 246).

That motion was supported by a psychiatrist’s report on Mr. Ibrahim’s mental

health.

3. Respondents have opposed both motions. After a hearing on March 7,

2018, Respondents have indicated that they wish to conduct their own psychiatric

evaluation of Mr. Ibrahim.

4. Respondents have yet to conduct an evaluation of Mr. Ibrahim,

although almost four months have elapsed since Mr. Mansy filed his original

motion. Both Mr. Mansy’s and Petitioners’ motions remain pending.

5. Mr. Mansy has since obtained a limited guardianship for Mr. Ibrahim,

and through him, Mr. Ibrahim has withdrawn his consent to removal. Accordingly,

Petitioners file this second motion asserting this additional basis for vacating the

stipulation lifting the injunction.

6. Petitioners proposed that, in light of these new developments, the

parties provide updated statements about their positions in the Joint Statement of

Issues. Respondents opposed that method of resolving this matter, necessitating

this motion. However, Respondents have consented to expedited briefing so that
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the matter may be heard at the same time as the status conference scheduled for

May 25, 2018. Specifically, Respondents have agreed to file their response by

noon on May 24, 2018.

WHEREFORE, Petitioners/Plaintiffs respectfully request that the Court:

1. Order Respondents/Defendants to respond to this motion by noon on

May 24, 2018.

2. Rescind the Stipulated Order (ECF 151) Lifting the Preliminary

Injunction (ECF 87) for Wisam Ibrahim, and reinstate the July 24, 2017

Preliminary Injunction as to him.

3. Order Respondents to schedule a bond hearing for Mr. Ibrahim at the

earliest possible date, to be conducted under the standards set out in this

Court’s prior orders regarding such hearings, including ECF 191 and

ECF 203.

4. Order Respondents to provide digital copies of Mr. Ibrahim’s A-file and

Record of Proceedings to Mr. Ibrahim’s immigration counsel by May 29,

2018.
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Respectfully submitted,

Michael J. Steinberg (P43085)
Kary L. Moss (P49759)
Bonsitu A. Kitaba (P78822)
Miriam J. Aukerman (P63165)
ACLU FUND OF MICHIGAN
2966 Woodward Avenue
Detroit, Michigan 48201
(313) 578-6814
msteinberg@aclumich.org

/s/Kimberly L. Scott
Kimberly L. Scott (P69706)
Wendolyn W. Richards (P67776)
Cooperating Attorneys, ACLU Fund
of Michigan
MILLER, CANFIELD, PADDOCK
& STONE, PLC
101 N. Main St., 7th Floor
Ann Arbor, MI 48104
(734) 668-7696
scott@millercanfield.com

Nora Youkhana (P80067)
Nadine Yousif (P80421)
Cooperating Attorneys, ACLU Fund
of Michigan
CODE LEGAL AID INC.
27321 Hampden St.
Madison Heights, MI 48071
(248) 894-6197
norayoukhana@gmail.com

Judy Rabinovitz (NY Bar JR-1214)
Lee Gelernt (NY Bar LG-8511)
ACLU FOUNDATION
IMMIGRANTS’ RIGHTS PROJECT
125 Broad Street, 18th Floor
New York, NY 10004
(212) 549-2618
jrabinovitz@aclu.org

Margo Schlanger (P82345)
Cooperating Attorney, ACLU Fund
of Michigan
625 South State Street
Ann Arbor, Michigan 48109
734-615-2618
margo.schlanger@gmail.com

Susan E. Reed (P66950)
MICHIGAN IMMIGRANT RIGHTS
CENTER
3030 S. 9th St. Suite 1B
Kalamazoo, MI 49009
(269) 492-7196, Ext. 535
Susanree@michiganimmigrant.org

Lara Finkbeiner (NY Bar 5197165)
Mark Doss (NY Bar 5277462)
INTERNATIONAL REFUGEE
ASSISTANCE PROJECT
Urban Justice Center
40 Rector St., 9th Floor
New York, NY 10006
(646) 602-5600
lfinkbeiner@refugeerights.org
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María Martínez Sánchez (NM
Bar126375)
AMERICAN CIVIL LIBERTIES
UNION OF NEW MEXICO
1410 Coal Ave. SW
Albuquerque, NM 87102
msanchez@aclu-nm.org

Attorneys for All Petitioners and Plaintiffs

William W. Swor (P21215)
WILLIAM W. SWOR
& ASSOCIATES
1120 Ford Building
615 Griswold Street
Detroit, MI 48226
wwswor@sworlaw.com

Attorney for Petitioner/Plaintiff Usama Hamama

Dated: May 15, 2018
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners and Plaintiffs,

v.

REBECCA ADDUCCI, et al.,

Respondents and Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand
Class Action

PETITIONERS/PLAINTIFFS’ BRIEF IN SUPPORT OF SECOND
MOTION TO WITHDRAW STIPULATED ORDER (ECF 151) AND

REINSTATE THE PRELIMINARY INJUNCTION (ECF 87) FOR WISAM
IBRAHIM

On November 20, 2017, this Court entered a Stipulated Order Lifting the

Preliminary Injunction, ECF 87, for Wisam Ibrahim. ECF 151. Petitioners had

stipulated to that order on the understanding that Mr. Ibrahim’s waiver of the

Court’s stay of removal was knowing and voluntary. The process set out by this

Court requires that the class member must consent to termination of the

preliminary injunction, and that “[i]f the parties dispute whether any of the

foregoing events [including consent to removal] has transpired, the matter will be

resolve by the Court by motion. Termination of the preliminary injunction as to

that class member shall abide the Court’s ruling.” ECF 87, Pg.ID# 2355-56.

After the stipulation was entered, new facts came to light. On January 23,
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2018, Mr. Ibrahim’s father, Saeeb Ibrahem Mansy, filed an emergency motion

informing the Court and the parties of Mr. Ibrahim’s significant history of mental

illness. ECF 207. That same day, this Court in response temporarily stayed Mr.

Ibrahim’s removal. ECF 210.

Petitioners were able to arrange for a mental health evaluation of Mr.

Ibrahim, to assess his competence to waive his rights in this case. On February 14,

2018, the mental health evaluation was duly conducted by Dr. Debra Pinals. (Dr.

Pinals’ qualifications were set out in one of Petitioners’ prior filings on this topic,

ECF 224-3.) In Dr. Pinals’ report, she concluded,

.1

Based on the information contained in Dr. Pinals’ report, Petitioners’ prior

stipulation that Mr. Ibrahim’s waiver was knowing and voluntary could no longer

stand. On March 2, 2018, Petitioners therefore filed a Motion to Withdraw

Stipulated Order Lifting the Preliminary Injunction for Wisam Ibrahim. ECF 246.

1 In light of this Court’s prior order, ECF 255, restricting dissemination and use of
this report, the quotation from this report has been redacted. Copies of this report
have previously been provided both to Respondents, subject to the restrictions in
ECF 255, and to the Court. An unredacted copy of the present filing, along with an
additional copy of the report, will be hand-delivered to the Court. Should the Court
wish for these documents to be handled in some other way, Petitioners are of
course prepared to do so.
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At a hearing on that March 7, 2018, this Court considered the matter, and then

issued an order, ECF 255, allowing Respondents to review Dr. Pinals’ report and

decide if they objected to vacating the stipulation lifting the injunction.

Respondents subsequently informed the Court that they wished to conduct their

own psychiatric evaluation. However, although it has now been almost four

months since Mr. Mansy’s motion and more than two months since the hearing on

Petitioners’ motion, Respondents have still not responded substantively, because

they have so far been unable to complete a contract with another expert to conduct

another evaluation of Mr. Ibrahim’s mental health.2

In the meantime, Mr. Mansy filed a petition in the Macomb County Probate

Court for a limited guardianship of his son. Mr. Ibrahim opposed that petition, and

was appointed an attorney for those proceedings. See Mansy Decl., Exhibit 2. After

full consideration, the Probate Court granted the petition, entering a limited

guardianship order on May 9, 2018. See Probate Court Order, attached to Exhibit

2, Mansy Decl. as Exhibit A. The order designates Mr. Mansy as Mr. Ibrahim’s

guardian for “immigration proceedings and legal matters only,” because Mr.

2 See Joint Statement of Issues, ECF 286 at § II.C: “Respondents unfortunately had
issues finding and securing a third-party medical professional in March and April.
ECF 267 at 2. However, Respondents are now in the process of finalizing the
contract for a forensic psychologist. The internal processes at the Office of
Immigration Litigation are complete. Once the documents are signed-off by the
Contracts and Procurement Branch, Respondents will send the forensic
psychologist to examine Mr. Ibrahim.”
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Ibrahim’s mental illness renders him incompetent to make decisions for himself in

that area. The order states: “Upon the presentation of clear and convincing

evidence, . . . by reason of mental illness,” Mr. Ibrahim “is impaired to the extent

of lacking sufficient understanding or capacity to make or communicate informed

decisions and is an incapacitated individual.” And, “Upon the presentation of clear

and convincing evidence, appointment of a guardian is necessary as a means of

providing continuing care and supervision of the individual.” Id.

In his role as guardian, Mr. Mansy has provided a declaration, in which he

formally withdraws Mr. Ibrahim’s waiver of this Court’s stay of removal, “because

removal would be extremely dangerous for Wisam.” Exhibit 2, ¶ 7. Mr. Mansy

explains: “We are very anxious to move forward with Wisam’s immigration

case—to seek his release on bond, and to reopen his removal case (which I

understand will require getting his ICE A-File and EOIR Record of Proceedings).”

Id., ¶ 8.

Petitioners therefore file this second motion to rescind the stipulated order

(ECF 151) and reinstate the preliminary injunction (ECF 87) for Wisam Ibrahim in

order to assert an additional basis on which the stipulated order should be

rescinded: that Mr. Ibrahim has revoked his waiver of the stay of removal.

Petitioners’ prior motion on this topic, ECF 246, remains appropriate: Petitioners’

position, informed by Dr. Pinals’ report, is that Mr. Ibrahim was not competent to
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knowingly and voluntarily waive his rights under this Court’s preliminary

injunction. Indeed, the Probate Court order is dispositive on this point, and this

Court should defer to that order, based on both comity and the Probate Court’s

specialized expertise in assessing competency issues. But even without resolving

the question of Mr. Ibrahim’s competence, months ago, to waive his rights, this

Court can and should rescind the prior stipulation because Mr. Ibrahim (by his

guardian) is no longer volunteering for removal, but rather is now fighting his

immigration case.

If this Court agrees and rescinds the stipulated order, Mr. Ibrahim should

also receive an immediate bond hearing: he has been in detention almost a year,

since June 2017. At the hearing on this matter, the Court denied the request for a

bond hearing in the belief that the matter of his competency would be quickly

resolved. ECF 260, Pg.ID #6308. That has not been the case.

Finally, Mr. Ibrahim’s immigration counsel should immediately be provided

his A-File and Record of Proceedings, so that a motion to reopen can be

expeditiously filed. Petitioners have been seeking transmittal of these files for

months, and respectfully request that Respondents be given a deadline of May 29,

2018, to provide them.
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Respectfully submitted,

Michael J. Steinberg (P43085)
Kary L. Moss (P49759)
Bonsitu A. Kitaba (P78822)
Miriam J. Aukerman (P63165)
ACLU FUND OF MICHIGAN
2966 Woodward Avenue
Detroit, Michigan 48201
(313) 578-6814
msteinberg@aclumich.org

/s/Kimberly L. Scott
Kimberly L. Scott (P69706)
Wendolyn W. Richards (P67776)
Cooperating Attorneys, ACLU Fund
of Michigan
MILLER, CANFIELD, PADDOCK
& STONE, PLC
101 N. Main St., 7th Floor
Ann Arbor, MI 48104
(734) 668-7696
scott@millercanfield.com

Nora Youkhana (P80067)
Nadine Yousif (P80421)
Cooperating Attorneys, ACLU Fund
of Michigan
CODE LEGAL AID INC.
27321 Hampden St.
Madison Heights, MI 48071
(248) 894-6197
norayoukhana@gmail.com

Judy Rabinovitz (NY Bar JR-1214)
Lee Gelernt (NY Bar LG-8511)
ACLU FOUNDATION
IMMIGRANTS’ RIGHTS PROJECT
125 Broad Street, 18th Floor
New York, NY 10004
(212) 549-2618
jrabinovitz@aclu.org

Margo Schlanger (P82345)
Cooperating Attorney, ACLU Fund
of Michigan
625 South State Street
Ann Arbor, Michigan 48109
734-615-2618
margo.schlanger@gmail.com

Susan E. Reed (P66950)
MICHIGAN IMMIGRANT RIGHTS
CENTER
3030 S. 9th St. Suite 1B
Kalamazoo, MI 49009
(269) 492-7196, Ext. 535
Susanree@michiganimmigrant.org

Lara Finkbeiner (NY Bar 5197165)
Mark Doss (NY Bar 5277462)
INTERNATIONAL REFUGEE
ASSISTANCE PROJECT
Urban Justice Center
40 Rector St., 9th Floor
New York, NY 10006
(646) 602-5600
lfinkbeiner@refugeerights.org
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María Martínez Sánchez (NM
Bar126375)
AMERICAN CIVIL LIBERTIES
UNION OF NEW MEXICO
1410 Coal Ave. SW
Albuquerque, NM 87102
msanchez@aclu-nm.org

Attorneys for All Petitioners and Plaintiffs

William W. Swor (P21215)
WILLIAM W. SWOR
& ASSOCIATES
1120 Ford Building
615 Griswold Street
Detroit, MI 48226
wwswor@sworlaw.com

Attorney for Petitioner/Plaintiff Usama Hamama

Dated: May 15, 2018
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CERTIFICATE OF SERVICE

I hereby certify that on May 15, 2018, I electronically filed the foregoing

papers with the Clerk of the Court using the ECF system which will send

notification of such filing to all ECF filers of record.

By: /s/Kimberly L. Scott
Kimberly L. Scott (P69706)
Cooperating Attorneys, ACLU Fund of Michigan
MILLER, CANFIELD, PADDOCK

& STONE, PLC
101 N. Main St., 7th Floor
Ann Arbor, MI 48104
(734) 668-7696
scott@millercanfield.com
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EXHIBIT 2
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EXHIBIT A
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