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QUESTION PRESENTED

Whether Section 901 of Title IX of the Education
Amendments of 1972, 20 U.S.C. 1681, prohibits sex
discrimination in employment in the federally assisted
education programs of school districts and educational
institutions.
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 20A-
48A-2) is reported at 629 F.2d 773. The opinions of the
district court in North Haven (Pet. App. 51A-7T5A) and
Trumbull (Pet. App. T6A-93A) are not officially re-

ported.
JURISDICTION

The judgment of the court of appeals was entered on
July 24, 1980. A petition for rehearing was denied on
October 24, 1980 (Pet. App. 49A-50A). The petition for
a writ of certiorari was filed on December 16, 1980, and
was granted on February 23, 1981. The jurisdiction of
this Gouri¥resicl o 28 WEiC. 1254(1).

(1)
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STATUTES AND REGULATIONS INVCLVED

1. Sections 901(a) and 902 of the Education Amend-
ments of 1972, 20 U.S.C. 1681 (a) and 1682, are set forth
at pages 1A-8A of the appendix to the petition.

2. Two pertinent regulations of the Department of
Education, 34 C.F.R. 106.51 and 106.57, are set forth,
respectively, at pages 8A-11A and 15A-17A of the appen-
dix to the petition. A third pertinent regulation, 34
C.F.R. 106.11, provides:

Except as provided in this subpart [Subpart B-
Coverage], this Part [106] applies to every recipient
and to each education program or activity operated
by such recipient which receives or benefits from
Federal financial assistance.!

STATEMENT

Petitioners are two Connecticut school districts which
brought suits to challenge the authority of the Depart-
ment of Health, Education, and Welfare (HEW)? to
issue regulations prohibiting sex diserimination in the
employment practices of educational institutions operat-

1 At the time these suits were brought, these regulations appeared
at 45 C.F.R. 86.11, 86.51 and 86.57 (1977), respectively. They
were recodified on May 9, 1980, in connection with the establish-
ment of the Department of Education, 45 Fed. Reg. 30802, 30958,
30962-30964 (1980) (see note 2, tnfra). In both codifications, the
employment practices regulations (45 C.F.R. 86.51 et seq. (1977)
and 34 C.F.R. 106.51 et seq.) are designated as “Subpart E” of the

Title IX regulations, and they are sometimes referred to by that
designation.

2 The functions of HEW under Title IX of the Education Amend-
ments of 1972 were transferred to the Department of Education
by Section 301(a) (8) of the Department of Education Organization
Act, Pub. L. No. 96-88, 93 Stat. 677, 678. In the court of appeals,
the Department of Education and the Secretary of Education were
substituted as appellants in place of the Department and the Secre-
tary of HEW. Because all of the relevant actions in this case were
taken by HEW prior to the reorganization, it will be necessary to

refer to that agency as well as the Department of Education in
this brief.

3

ing federally assisted education programs and activities
t. App. 22A-25A).
(Pf.a. ’Il?llje North Haven Board of Education (North
Haven) receives federal financial assistance in support
of its education programs and activities a.nd, sin(;e the
1975-1976 school year, has used a substantial portion of
that assistance to pay salaries of its employges (Pet. App.
923A). As a recipient of federal financial assistance, North
Haven is subject to the provisions of Title IX and to
authorized implementing regulations promulgat{'ad by the
federal departments and agencies through which it re-
ceives such assistance (ibid.). ' :

Section 901 of Title IX, 20 U.S.C. 1681, prowde.s in
pertinent part that, with certain enumerated exceptions,
“[nlo person * * * shall, on the basis of sex, be excluded
from participation in, be denied the beneﬁt:s of, or be
subjected to discrimination under any educ..atlon px"’ogram
or activity receiving Federal financial assistance.” Sec-
tion 902 of Title IX, 20 U.S.C. 1682, provides that each
federal department or agency empowered to grant federaitl
financial assistance by way of grant, loan, or contrac’g is
authorized to promulgate regulations to effectuate Sect.lon
901. It also provides that compliance with “any require-
ment” thereby adopted may be enforced by termu_qatlon
of financial assistance or the refusal to grant it in the
first instance. Such action can be taken, however, only
after a finding of noncompliance is made on t.he ?'eCOI‘d
after opportunity for a hearing, and the te?m'matlf)n or
refusal to grant aid must, inter alia, be “hmltefd in .1ts
effect to the particular program, or part thereof, in which
such noncompliance has been so found.” Ibid. ;

To implement Section 901, HEW issugd regulations
that, inter alia, prohibit sex discrimination in the employ-
ment practices of federally assisted education programs
and activities. 45 C.F.R. 86.11 and 86.51 et seq. (1977)
(now codified at 34 C.F.R. 106.11 and 106.51 et seq.).

On January 10, 1978, HEW notified North Haven th.at
it had received a complaint alleging that the school .d.IS—
trict was in violation of Title IX in its hiring policies
and in the terms and conditions of employment and re-
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questing that North Haven provide information concern-
ing its policies on hiring, leaves of absence, seniority, and
tenure (Pet. App. 52A-53A; A. 9-11).* North Haven
refused to supply the requested information, asserting,
among other things, that HEW had no authority to regu-
late employment practices under Title IX (A. 5, 14).
HEW then notified North Haven that, because of its re-
fusal to provide information, the matter had been referred
to the appropriate office for possible enforcement proceed-
ings (Pet. App. 53A-54A; A. 16) .4

North Haven thereupon instituted the present action
against the Secretary of HEW and certain regional HEW
officials seeking a declaratory judgment that HEW’s Title
IX employment practices regulations exceeded the author-
ity conferred on the department by the statute (A. 2-8).
It also sought to enjoin HEW from attempting to termi-
nate any federal financial assistance to the school district
on the grounds of alleged noncompliance with the em-
ployment regulations (A. 8). The parties filed cross-
motions for summary judgment, and on April 24, 1979,
the court granted North Haven’s motion. Adopting the
reasoning of several district courts and of the court of
appeals in Islesboro School Committee v. Califano, 593
F.2d 424 (1st Cir.), cert. denied, 444 U.S. 972 (1979),
the court held that the prohibitions of Title IX do not
apply to employment practices (Pet. App. 51A-7T2A).

Summarizing the conclusions and quoting from the
opinion of the district court in Romeo Community Schools
v. HEW, 438 F.Supp. 1021 (E.D. Mich. 1977), aff’d, 600
F.2d 581 (6th Cir.), cert. denied, 444 U.S. 972 (1979),
the court concluded (Pet. App. 64A) that the language

8%“A.” refers to the Appendix accompanying respondents’ briefs,

which is filed in lieu of a joint appendix in accordance with this
Court’s order of June 30, 1981.

4 Financial assistance cannot be terminated, however, without
affording the opportunity for a hearing before an Administrative
Law Judge, who makes a recommended decision that is subject
to several levels of review, including, ultimately, judicial review.
See 34 CF.R. 106.71, 34 C.F.R. 100.6-100.11, and 34 C.F.R.
Part 101,

5

of Section 901 of Title IX prohibits sex discr:imination
only against students and that “[t] eachers_* et are hard
pressed to fit themselves within the plalp meaning of
§ 1681’s prohibitory language, general as it may appear
on its face.” The court recognized that while Title IX
is patterned after Title VI of the Civil Rights Act.of
1964, 42 U.S.C. 2000d et seq. (prohibiting racial discrim-
ination in federally assisted programs), it included no
counterpart to Section 604 of Title VI, which exelu.des
employment generally from the coverage of tlhz‘tt title.
The court reasoned, however, that such a provision was
omitted from Title IX because it would have been incon-
sistent with other portions of the Title IX legislative
package rather than because Congress intended that em-
ployment be covered under Section 901 (Pet. App. 61A-
62A).

Tl)le court found further support for its reading of
Section 901 in its conclusion that Congress could not have
intended to provide for termination of federal ﬁnancigl
assistance to a school distriet where there was discrimi-
nation against teachers but not direct discrimination
against students (Pet. App. 60A-66A). Finally, it con-
cluded that the Section 902 provision limiting the effect
of termination of assistance to ‘“the particular program,
or part thereof, in which * * * noncompliance has been
= + * found” is inconsistent with agency regulation of
employment practices, because such practices are not
“program-specific” (Pet. App. 66A-67TA).

The court’s judgment declared the Title IX employ-
ment practices regulations invalid in their entirety and
enjoined HEW and its employees from terminating or
attempting to terminate federal financial assistance *“for
any alleged noncompliance with said regulations” (Pet.
App. 7T1A-72A).

b. Like North Haven, the Trumbull Board of Educa-
tion (Trumbull) receives federal financial assistance in
support of its education programs and activities and is,
therefore, subject to the provisions of Title IX and its im-
plementing regulations (Pet. App. 24A; A. 29-30). HEW
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investigated a complaint, filed under Title IX by respond-
ent Linda Potz, a former guidance counselor in the Trum-
bull school district, alleging that Trumbull had diserimi-
nated against her on the basis of sex in job assignments,
working conditions, and the non-renewal of her contract
(Pet. App. 24A). On September 20, 1978, HEW notified
Trumbull that it had concluded that the school district
was in violation of Title IX and requested that corrective
action be taken (Pet. App. 25A; A. 33-42) .

Trumbull declined to take the corrective action request-
ed by HEW and instead, on October 18, 1978, filed this
action seeking a declaration that HEW’s Title IX employ-
ment regulations are invalid and an injunction forbid-
ding HEW from attempting to enforce those regulations
against the school district (Pet. App. 25A). The district
court granted Trumbull’s motion for summary judgment
on May 24, 1979, for the reasons set forth in its decision
in North Haven (Pet. App. T6A).

5 Specifically, HEW found that Potz was required to perform
tasks such as typing and running errands, which were not part of
her duties as a guidance counselor and which male counselors were
not required to perform, that her office was moved to a smaller,
poorly heated and less comfortable space, in the gymnasium, away
from other counselors, and that she was asked to change a report
showing that she had seen some 150 students in a given week
because the number was much higher than the number seen by
her male colleagues. Finally, HEW found that Potz’s sex was
the motivating factor in the school district’s decision not to re-
new her contract (Pet. App. 24A-25A; A. 37-42),

® Because the court granted summary judgment before respondent
Potz had an opportunity to respond to Trumbull’s motion, Potz
filed a motion to set aside the judgment and a cross-motion for
summary judgment (Pet, App. T9A; A. 50-51). On September 18,
1979, the district court denied both of Potz’s motions and granted
Trumbull’'s motion to conform the final judgment to the relief
portion of the judgment granted in North Haven (page 5, supra).

The court had also denied an earlier motion by Potz to compel
Trumbull to answer interrogatories regarding the amounts and
types of federal financial assistance its school district received
(A. 49). Trumbull had objected to the interrogatories on the
ground that the decision in North Haven declaring the employment

7

2. On respondents’ appeals, the cour.t of appeals con-
solidated the cases and reversed the judgments of the
distriet court (Pet. App. 20A-48A-2). The court con-
cluded that the legislative history and the purpose of th'e
statute supported HEW’s interpretat.ion 'of its language
as prohibiting employment discrimination (Pet. App.
32A). The court noted that the remarks o.f the sponsor
of the portion of the bill that became what is now known
as Title IX indicated an intention to prohlb_lt employ-
ment discrimination through Section 901 of Title IX,_a_s
well as through amendments to Title VII of the Civil
Rights Act of 1964 and the Equal Pay Act, 29 158.C.
206 (d) (Pet. App. 33A-41A). The court also_ r.ehed upon
conference committee action deleting a provision of the
House bill similar to that contained in Section 604 of
Title VI of the Civil Rights Act of 1964, which would
have excluded most employment practices from the opera-
tion of the statute; it disagreed with the view .of other
courts of appeals that the deletion was made simply to
avoid an internal inconsistency in the bill (Pet. App. 42A-
43A). 4

The court found it ‘“not without significance” (Pet.
App. 43A) that Congress undertook a statutorily man-
dated review of the regulations and failed “to adopt reso-
lutions, along with bills and amendments, speciﬁ.cally de-
signed to exempt employment from HEW regulation after
hearing arguments on both sides” (Pet. App. 46A; em-
phasis in original). The court further conclude.d that the
fact that there is some overlap of jurisdiction in employ-
ment diserimination means only that Congress inten@ed
both to give HEW the termination remedy and to pl‘OV.lde
additional remedies for individual employees under Title
VII and the Equal Pay Act (Pet. App. 46A-47A).

The court of appeals rejected the argument that Con-
gress could not have intended to penalize students because

practices regulations invalid was dispositive of the case anq that
the questions regarding federal financial assistance were “irrele-
vant” (A. 43-44).
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of diserimination against faculty members, observing
(Pet. App. 47A) that the termination sanction would
have this broad reach even if employment practices were
not covered, since it can be used to terminate funds for
a program benefiting many students even where the dis-
crimination affects only a few. Given the “grave congres-
sional concern” over sex diserimination in educational
employment, the court concluded (ibid.) that Congress
intended HEW to have the same authority to combat that
kind of diserimination as it has to combat sex discrimi-
nation involving students.

Finally, the court concluded that Section 902, limiting
the effect of HEW’s power to terminate funds to “the
particular program or part thereof, in which * * * non-
compliance [with the regulations] has been * * * found,”
is not a limitation on the power to prohibit employment
discrimination by broad regulations (Pet. App. 48A-1 to
48A-2).7

SUMMARY OF ARGUMENT

1. Section 901 (a) of Title IX of the Education Amend-
ments of 1972, 20 U.S.C. 1681(a), provides in per-
tinent part that “[n]o person in the United States shall,
on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subject to diserimination un-
der any education program or activity receiving Federal
financial assistance * * *.” This broad language, on its
face, encompasses employment discrimination, as well as
diserimination against students or recipients of research
grants. Discriminatory hiring practices maintained by
a university or school system, for example, may ex-
clude job applicants from “participation” in education
programs that receive federal financial assistance; and

" Because of its conclusion that the statute covers employment,
the court did not reach the question whether, absent such inde-
pendent employment coverage, HEW would have authority to issue
regulations prohibiting sex discrimination against employees to
the extent that such discrimination also constitutes discrimination
against students (Pet. App. 48A-2).

(P —
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employees in federally assisted education programs ?vho
are diseriminated against in pay or working conditions
are “subjected to discrimination under” the programs
in which they work.

o gongress ycreated certain exception-s. to that br.oad
language, but the exemption that petitioners read 1.nto
the statute—an exemption for employment practlc'es
except where a primary objective of the federal financial
assistance is to provide employment—was nf)t one of
them. Where Congress has specified exceptions to a
broad basic provision, it is inappropriate to read other,
unspecified exceptions into the statute.

2. The legislative history of Title IX confirms 2
reading of the statute that encompasses emplpymegt (.ilS-
crimination without the “employment objective” limita-
tion. Sections 901 and 902 of Title IX are generally
patterned on Title VI of the Civil Rights Act of 1964,
42 U.S.C. 2000d et seq., aimed at discrimination on the
basis of race, color, or national origin in federally assisted
programs. In that statute, Congress employe.d language
like that in Section 901 of Title IX, but it addeq a
provision (Section 604, 42 U.S.C. 2000d-3) excluding
from its coverage “employment practice[s] © *_ 2 exc.ept
where a primary objective of the Federal financial assist-
ance is to provide employment.” .

A provision like Section 604 was included in the Hou'se
version of the bill that went to the conference commit-
tee from which the final legislation emerged. It was not
included in the Senate version, an amendment sponsore'd
by Senator Bayh. Senator Bayh’s description Qf his
amendment makes it clear that he intended to glve.to
HEW, as an agency that granted assistance to fedtvlcat{on
programs, jurisdiction over employment .discmmmatmn
in any program that it assisted. While his amendment,
like the House bill, also contained provisions for amend-
ing Title VII of the Civil Rights Act of 1964, 42 U.S.C.
2000e et seq., and the Equal Pay Act, 29 U.S.C. 206 (d),
5o as to extend their coverage to all educational employees,
Senator Bayh carefully distinguished between the por-
tions of his amendment that related to those two stat-
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utes an'd the portion that prohibited discrimination on
th? ‘ba31s of sex in education programs or activities re-
ceiving federal financial assistance. The latter portion
he stated unequivocally, would cover, inter alia, “emplo 1
ment practices for faculty and administrat(;rs” I()113,8
Cong. .Rec. 5807 (1972)). In other statements and in
colloqu_les Wit;h Senator Pell, he reiterated the point
; Against this background, the description in the C(.)n-
erence repqrt of the employment coverage limitation in
the House bill, followed by the simple statement that the
House receded from that provision, is properly construed
as a’statement that the broader coverage of Senator
Bayh’s amendmen't was the final congressional choice
: f}ontrazjy to petitioners’ contentions, the legislative His-
tory of Title VI does not suggest that Section 901 itself
}ncludes ’Fhe employment coverage limitation described
in th'e omitted provision. Whether Section 604 was added
to Title VI' to clarify the basic prohibition or to carve oit
an gxceptlon, It was clear that any future Congre
W‘IShl'ng‘ to_enact a statute barring a different kingd S;
dlscrl.mlnatlon but having essentially the same scoO
as .Tltle VI could assure parallel coverage only b epe
actln'g. coupterparts to both the basie prohibition an}(Ii tllll-
prgws;ontﬁmiting employment coverage. "
. In the three years following the enactment of Ti
g)(, [IJIISE\():V, acting pursuant'to Section 902 of the statugae
U.5.C. 1682, engaged in notice and comment rule-,
makl'ng to develop regulations effectuating Section 901
of Tli_:le IX. As required by statute, the regulations
submltt.ed to President Ford for his signature and :;V}?re
transml.tted to the House and Senate for revie Tfln
i'ﬁgulg’ctl}(l)n? became effective 45 days thereafter v;)y vire
; :
. dieS a;;)l:;:aif Congress to pass a concurrent resolu-
Although Congress provided in a
t.hat the failure to pass such a resolutis(l)lr? Slilil;er;totst)atute
11‘8d upon as evidence that Congress approved the ree Te-
tions, the fact remains that through that review prog;;si
b
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the regulations were brought to the attention of Con-
gress. That history gives special significance to the fact
that Congress thereafter amended Section 901 of Title
IX, but did not act upon proposals of two Senators to
amend that same section so as to foreclose HEW'’s con-
struction of its employment practices coverage. Where
“gn agency’s statutory construction has been ‘fully
brought to the attention of the public and the Congress,’
and the latter has not sought to alter that interpretation
although it has amended the statute in other respects,
then presumably the legislative intent has been correctly
discerned.” United States v. Rutherford, 442 U.S. 544,
554 n.10 (1979), quoting Apex Hosiery Co. V. Leader,
310 U.S. 469, 487-489 (1940).

4. Title IX is a “program-specific” statute in two re-
spects. Section 901 prohibits diserimination on the basis
of sex only in education programs and activities re-
ceiving federal financial assistance, and Section 902 re-
quires that any termination of such assistance under the
title be limited to the “particular program, or part there-
of” in which noncompliance with the implementing regu-
lations is found. Coverage of employment practices is as
consistent with the program-specific character of the
statute as coverage of student admissions. Both employ-
ment policies and admissions policies may, for example,
apply broadly throughout a university or may be limited
to a particular graduate school or department of that
graduate school, and fund termination could be limited
to the part of any federally assisted education program
in which diserimination is found.

Complex questions may arise concerning the definition
of education program in a particular case. Such ques-
tions are not presented here, however. In North Haven
the complaint that HEW sought to investigate concerned
leave and seniority policies applied to teachers, and the
Board of Education conceded that federal funds were
used to pay teachers’ salaries. In Trumbull, the Board
refused to answer interrogatories concerning the amounts
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and uses of its federal financial assistance, assertin

that the questions were irrelevant because t’he distric%
court’§ decision in North Hoven, barring the termination
of gssmtance for any noncompliance with the HEW 1'e' u-
latlonsz was dispositive of the case. On these records %h

aut'horxty’ of the Department of Education under Titléz I)é3
;cg 1n'vest1gate or remfady discrimination that exists only
nOtp; é)%slszg:.s not receiving federal financial assistance is

ARGUMENT

SECTION 901 OF TITLE IX OF THE P

AMENDMENTS OF 1972 PROHIBITS SEE;?})IICS%IRIIOI\}:
INATION IN EMPLOYMENT IN THE FEDERALLY
ASSISTED EDUCATION PROGRAMS OF SCHOOL
DISTRICTS AND EDUCATIONAL INSTITUTIONS ;

The two basic objectives of Title i
Amendments of 1972, 20 U.S.C. lé}éloitthse;} dl;clitlzn
assure that federal funds do not support educa't,ion ro(-)
grams and activities marked by diserimination on pthe
basis qf sex, and to provide individual citizens effective
protection .agai.nst such diseriminatory practices. Can~
non V. University of Chicago, 441 U.S. 677, 704 61979)
Congress sought to address comprehensive]y, the “persi t'
ent pat'terns of discrimination against women I;n tié
academic world” (118 Cong. Ree. 5804 (1972) (remarks
of. S(?natpr Bayh)) and, in particular, to eliminate di
crlmln:atlon against “those women who choose to if-
educa!:l(.)n their life work.” Id. at 5804-5805 i

Petltlor'lers. assert that Congress addres'sed this prob
lem of discrimination in educational institutions izoz—
through an amendment to Title VII of the Civil Ri lfty
Act’,of 1964, 42 U.8.C. 2000-e et seq. (hereinafter “’Ig‘itlS
;701;(()1,) alzd ?}1;1 extension of the Equal Pay Act, 29 U.S C‘e
. , to those employed in an ex i e
tive, or professional capacity. They chléglr‘gai,nggmgi?aci
(Pet. Br. 2_2) that the prohibition against diserimin t'n
on the basis of sex embodied in Section 901 of ?I‘ilt?]z
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IX, as finally enacted, reaches only “beneficiaries of fed-
eral financial assistance,” narrowly defined so as to ex-
clude “employees per se.” Under this reading, school
districts and universities are free to discriminate, on the
basis of sex, against persons employed in their federally
assisted education programs and activities, so long as
the federal assistance was not specifically intended to
benefit those employees. Thus an employee who was the
direct recipient of a federal research grant or contract
would be protected by Section 901 against discrimination
on the basis of sex, but the faculty and staff of a fed-
erally assisted education program or activity would not
be within the statute’s coverage even if their salaries are
paid from federal funds, unless they were direct recipi-
ents of such grants or contracts.

While that reading has been adopted by four appellate
courts,® we believe that the court of appeals in this case,
which carefully considered the views of the panels in
those circuits, has correctly determined (Pet. App. 46A-
48A-1) that Congress intended to cover employment prac-
tices through Section 901. Congress thereby supplemented
the employment discrimination remedies of Title VII and
the Equal Pay Act with a federal administrative remedy,
including fund termination, where employment discrimi-

8 Seattle University v. HEW, 621 F.2d 992 (9th Cir. 1980), cert.
granted, No. 80-493 (Dec. 1, 1980) ; Romeo Community Schools
v. HEW, 600 F.2d 581 (6th Cir.), cert. denied, 444 U.S. 972 (1979) ;
Junior College District of St. Louis V. Califano, 597 F.2d 119
(8th Cir.), cert. denied, 444 U.S. 972 (1979) ; Islesboro School
Committee v. Califano, 593 F.2d 424 (1st Cir.), cert. denied, 444
U.S. 972 (1979).

The Fifth Circuit, in Dougherty County School System v. Havrris,
622 F.2d 735 (1980), petition for cert. pending, No. 80-1023,
held that the employment practices regulations exceeded the Secre-
tary of HEW’s authority under Title IX, but it rejected the de-
cisions of those four courts as resting on “g rationale so broad
that they would inhibit a narrower, yet to us apparently valid,
exercige of the Secretary’s authority” with respect to employment
discrimination in federally assisted education programs. 622 F.2d

at 737. See note 36, infra.
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nation on the basis of sex in federally assisted education
programs is concerned. This reading of the statute is
?vell grounded in the broad language of Section 901 and
is confirmed by the legislative history of Title IX.

A. ’l‘-he- Statutory I‘language Expressly Appilies to All
Vlctlms.of Sex Discrimination in Education Programs
and Activities Receiving Federal Financial Assistance

Section 901(a) of Title IX, 20 U.S
Vides, in pel'tinent part: s BSAE. 1681(3), pro-

fNo person in the United States shall, on the basis
gh sex, be excluded from participation in, be denied
dei b:];eﬁtsdof, tqr be subjected to discrimination un-
Y education program or activity receivi
Federal financial assistance * * * ot Ghas

The words “[n]o person” do not alone s imi
tation. Facially included within this un?qiii?igeznyhlrl'?sg
are students, teachers, staff personnel and presufnabl
other employees. The four courts of appeéls that ha\fé
con.cluded otherwise have construed the language as ap-
plying only to direct beneficiaries of particula‘r grantg
loans, or contracts, taking comfort in the fact that the’
quotefi language does not expressly refer to employees.®
I jigs hf)wever, not just those “denied the benefits” o'f
an educational program who are protected under the Act
rljhe ”Act also protects those “excluded from participa—.
tion.” No undl.le s:train is required to apply this latter
language to discriminatory hiring practices of school
systems and educational institutions, since such practice
may exclude applicants from participation in the edu -
tion programs that benefit from federal financial assicsgtl:

?
F2dSee, e.g.,‘Isleslforo School Committee v. Califano, suprae, 593
sz; : aégé%‘, Junior College District of St. Louis ’v. Ca,lz"fa,ﬁo
1 s) ¥, F.2d at 121. The Fifth Circuit, by contrast, found the;
anguage broad enough to reach “at least some employment prac

tices.” Dougherty County Sch ;
F.2d at 737738 y School System v. Harris, supra, 622

| :
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ance. Similarly, those “subjected to discrimination under”
the education programs or activities in which they work
appear to fit within the statutory language, whether that
diserimination pertains to pay, promotions, or other con-
ditions of employment.

No language in Title IX states either expressly or by
implication that employees are to be excluded from the
coverage of the nondiscrimination provision. Indeed,
while Title IX is generally modeled on Title VI of the
Civil Rights Act of 1964, 42 U.S.C. 2000d et seq. (see
Cammon v. University of Chicago, 441 U.S. 677, 694-696
(1979) ), it conspicuously omits any provision analogous
to Section 604 of Title VI, 42 U.S.C. 2000d-3, which ex-
pressly excludes coverage of employment practices “ex-
cept where a primary objective of the Federal financial
assistance is to provide employment” (see discussion
pages 16-33, infra). There are nine specific exemptions
from the broad coverage of Section 901. Two of these (20
U.S.C. 1681 (a) (3), exempting “[e]ducational institutions
of religious organizations with contrary religious tenets,”
and 20 U.S.C. 1681(a) (4), exempting “[e] ducational in-
stitutions training individuals for military services or
merchant marine”), exempt an entire class of in-
stitutions, presumably including their employment prac-
tices; but none of the exemptions otherwise suggests that
employees working in federally assisted education pro-
grams are to be excluded from the protections of the
statute. Where Congress has taken pains specifically to
exempt certain areas from the basic coverage of a stat-
ute, courts should be especially hesitant to read unex-
pressed exemptions into the statute.

In sum, although it may be prudent—or even, as the
court below concluded (Pet. App. 30A), necessary—to
look beyond the statutory language at issue here, that
language is entirely consistent with the view that the
statute prohibits sex diserimination in employment in the
federally assisted education programs of school districts
and educational institutions, regardless of whether that
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employment is a primary objective of the federal
assistance.

B. The Legislative History of Title IX Shows that
Congrgss Intended, through Section 901, to Prohibit
Sex_ Discrimination in Employment in IFederally
Assisted Education Programs

: Petltion.ers and the Equal Employment Advisory Coun-
cil, as amicus curiae, strongly rely on the argument (Pet.
Br. 26-46; EEAC Br. 8-11) that the exclusion of em-
ployment coverage from Title VI of the Civil Rights
Ac’t’ of 1964, 42 U.S.C. 2000d et seq. (hereinafter “Title
Yy, was carried over into Title IX, notwithstanding
the deletion from the final Title IX bill of what we like
the EEAC (EEAC Br. 7), shall refer to as “the Se,ction
604 language.” (See pages 33-34, note 24, infra, for the
text of Sections 601 and 604 of Title VI, 42 U.S.C. 2000d
and 2000d-3, the basic discrimination provision and the
ema}oyment coverage limitation respectively.)

_We agree with petitioners and the EEA
Title VI, which prohibits discrimination on ’gle (éa)tsi;hi;c'
race, color, or national origin in federally assisted pro-
grams, does not generally apply to employment practices
excc.ept Where a primary objective of the Federal fi-
nancial assistance is to provide employment”; 1 (2) that
the House versions of Title IX incorporated’this limita-
tion; and (3) that the statute as finally enacted was
generally patterned on Title VI. We disagree with them
however, 'that these considerations warrant the conclusior;
that Secthn 901, as enacted, incorporates the employment
coverage limitation. As we show in our discussion of the
pertlnent legislative history of Title VI (pages 33-36
infra), any Congress that thereafter desired to enact an’

10 Even Title VI, however, covers diseriminat;

VI, he ; 8 discrimination against member
of gchool faculties where that discrimination affects s’cuder::;n géz
;g'éztegs iS'I‘E,;gtées(v. Jefferson County Roard of Education ‘%7é 'F 2d

s - 5th Cir. 1966), adopted en bane o, '
: 3 per curiam, 38
F.2d 385, cert. denied, 389 U.S. 840 (1967) ; 34 C.F.R. 100.3(c) (3)(?
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antidiserimination provision having the same scope as
Title VI with respect to employment would be able to
assure parallel coverage only by enacting counterparts
to both Seetion 601 and Section 604. Moreover, the legis-
lative history of Title IX itself indicates that the House
was in no way insistent on maintaining the employment
limitation. There was, accordjngly, no obstacle to drop-
ping it in conference, Withou'l"elaborate explanation, in
favor of the Senate version that contained no such limi-
tation and that was described by its sponsor as encom-
passing such “aspects” of education programs as “faculty
employment.” 118 Cong. Rec. 5803 (1972) (remarks of

Sen. Bayh).

1. Origins of Title IX in the House of Representatives

Title IX as finally enacted was part of a Senate bill,
S. 659, 92d Cong., 2d Sess. (1972), added through an
amendment sponsored by Senator Bayh (Amendment No.
874). 118 Cong. Rec. 5802, 5815 (1972). (See discus-
sion, pages 21-28, infra.)

The first movement toward what became Title IX, how-
ever, came in 1970, when a special House subcommittee
on education chaired by Representative Edith Green con-
ducted hearings on discrimination against women in the
field of education. Discrimination Against Women: Hear-
ings on Section 805 of H.R. 16098 Before the Special
Subcomm. on Education of the House Comm. on Educa-
tion and Labor, 91st Cong., 2d Sess. (1970) (hereinafter
“1970 Hearings”). The bill up for consideration during
these hearings, Section 805 of H.R. 16098, 91st Cong.,
2d Sess. (1970), would have, inter alia, (1) amended
Section 601 of Title VI of the Civil Rights Act of 1964,
42 U.S.C. 2000d, so as to extend its prohibitions to dis-
crimination on the ground of sex, (2) amended Title VII
of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.
so as to make it applicable to public school employees
and educational employees generally and (3) amended
Section 13 (a) of the Fair Labor Standards Act, 29 U.S.C.
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213(a), so as to make the Equal Pay Act (29 U.S.C
206‘(d)) applicable to executive, administrative and.pl'"o—.
fessional employees. 1970 Hearings (Pt. 1) ét 1, 89
In the hearings on this bill, which never emerged,from.
the House (see Cannon v. University of Chicago, supra.
441 U.S. _at 695 n.16), discrimination against,women,
employed In, or seeking employment in, the field of educa-
tion was a prominent focus of much of the testimony
See, e.g., 1970 Hearings (Pt. 1) at 19, 128, 336: 1970
Hearings (Pt. 2) at 657, 739, 742, 763—78‘:). Be’cause
as nqted above, Title VI did not extend to employmené
practices except where employment was an objective of
the fo'eder.al financial assistance in question, the bill’s fund
termination remedy was of quite limited usefulness as a
rer’;liqy for employment diserimination.
is was true also of H.R. 7248, 92d 7
(.1971 ), introduced in the 92d Congress %;ngR;;:;S;tS::
fslve _Green, among others, which contained, as part of
1Fs Tl.tle X, a separate prohibition against se)’c discrimina-
t?on in fec.lerally assisted education programs and activi-
ties (Se?tlon 1001), together with a provision (Section
1004), v1rftually identical to the limitation of employment
coverage in Section 604 of Title VI. 117 Cong. Rec

9829 (1971) ; H.R. Rep. No. 92-
108 (1971) .11 p. No. 92-554, 92d Cong., Ist Sess.

11 Section 1004 of Title X of H.R. 7248 provided :

No?hmg contained in this title shall be construed to authori
action under this title by any department or agency with ;Ze
spect to any employment practice of any employer, emplo; men‘;
agency, or labor organization except where g prim,ar ob'}; ti
of the Federal financial assistance is to provide empfoymjercltlve

As Representative O’Hara later explained in the hearin
. : - . s
e oltions et up by HEW o plen, T 1, e oo
parate title r i
VI because of their fears that other, undazatshii;bi}:a:h;rrln E:;d Tlt}ii
be. m:elde ‘to Title VI if it were opened up to amendmen‘cg Se m;)g.
crimination Regulations: Hearings before the Subcomm. 0 xP li-
secondary Education of the House Comm. on Education a'ndnLaI())z :
94th Cong., 1st Sess. 409 (1975). He also explained (id. at 40§:
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None of those participating in the debate on H.R. 7248
in this session of Congress commented on Section 1004.
Most of the opposition to the bill focused on constraints
on undergraduate admissions (117 Cong. Rec. 39248-
39261 (1971)) and, in particular, on an amendment
proposed by Representative Erlenborn which, he ex-
plained, “would allow the effects of nondiserimination in
this title to apply to faculty, to employees, and to admis-
sion practices in the graduate schools * * * [but] would
not apply the provision against sex discrimination in the
case of undergraduate admissions” (id. at 39260). While
this reference, and references by other representatives to
sex discrimination in faculty employment (see, e.g., id.
at 39252 (remarks of Rep. Peyser, quoting from letter
of Dartmouth president) ; #d. at 39253 (remarks of Rep.
Sullivan) ) were probably directed to the provisions of
the bill amending Title VII and the Equal Pay Act,'”
they suggest a general readiness to enact remedies for
diserimination on the basis of sex in employment. This

409), by reference to minutes of the committee that drafted the
bill (Minutes of the House Comm. on Education and Labor, 92d
Cong., 1st Sess. 9 (Sept. 30, 1971)), that H.R. 7248 was basically
a mark-up of Title VI. Although he termed the inclusion of Section
1004 a “drafting error” (because it made no sense thus to limit
employment coverage in a bill containing provisions that amended
Title VII and the Equal Pay Act), it is evident that if the com-
mittee’s intent was to retain the employment practices limitation
on the fund termination remedy, its error was merely its failure
to revise the section slightly so as to restrict its application to
Section 1001, the basic discrimination prohibition governing fed-
erally assisted education programs and activities.

12 We note, however, that Representative Smith, speaking in sup-
port of the Erlenborn amendment, quoted Section 1001 of Title
X, the general prohibition against sex diserimination in federally
assisted education programs and activities, described it as ‘“‘the
effective provision of Title X,” and then stated that, as he under-
stood the Erlenborn amendment, it would “exempt out of this title
all undergraduate schools and then leave the prohibition against
sex discrimination to apply to graduate education and faculty
employment and salaries.”” 117 Cong. Rec. 39255 (1971).
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would explain why the House conferees would feel free,
in the 1972 conference with the Senate on S. 659, to forgo
any insistence on the employment coverage limitation.!®

Although H.R. 7248 was passed by the House, and the
Senate had passed S. 659, its own version of the higher
education bill, no legislation was agreed on by both houses
in that session of Congress.* As we shall explain, an

13 Ags petitioners and the EEAC note (Pet. Br. 58-63; EEAC Br.
13), in the 1970 sex discrimination hearings before Representative
Green’s committee, the Department of Justice had proposed its
own bill to combat sex discrimination in federally assisted educa-
tion programs. It opposed the idea of merely adding the word
“sex” to Title VI, and proposed, instead, a separate bill that, as
Assistant Attorney General Jerris Leonard explained, “would not
contain an exemption for employment practices.” 1970 Hearings
at 678. See also id. at 686. While the Department’s proposed bill
expressly provided for employment coverage (id. at 690-691), As-
sistant Attorney General Leonard did not suggest in his testimony
(id. at 677-690) that only through the use of such language could
employment practices be covered. Hence it is inaccurate to state
that “the Justice Department recognized that Section 601 [with-
out the Section 604 language] did not include coverage of employees
except with respect to federally subsidized jobs programs” (EEAC
Br. 13) or that ‘“the Justice Department opposed the present
language of §901” as not extending to employment discrimination
(Pet. Br. 58).

What the House had originally rejected was the entire Justice
Department approach, which would have covered employment dis-
crimination on the basis of sex in federally assisted education
programs but would have left untouched such discrimination in any
educational institutions that received no federal funds, since the
Department recommended against amending Title VII (1970 Hear-
ings at 679). The House rejection of that approach cannot rea-
sonably be viewed as evidencing an insistence on retaining the
employment practices limitation in what later became Title 1X.

14 H.R. 7248 was amended in respects not here pertinent, passed
by the House (117 Cong. Rec. 39354, 39374 (1971)), and laid on
the table when S. 659, amended by substitution of the House
language, was passed in lieu. 117 Cong. Reec. 39374 (1971). This
bill was sent back to the Senate, referred to its Committee on
Labor and Public Welfare, and reported back to the Senate with
recommendations for further amendments. S. Rep. No. 92-604, 92d
Cong., 24 Sess. 1-2 (1972).
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i i i hat is now Title
mended version of S. 659, including W
211%11 egas enacted in 1972, after the Hoqse a}greed to accept
Ser’late language that omitted any limitation on coverage

of employment practices.

2. The Senate Amendments

S. 659, as reported out of the Senate Committee on
Labor and Public Welfare on February 7, }’972,‘ (nOV\é
titled “The Education Amendments of_ 19.72.) (.ild ng
contain any provision covering sex discrimination. h.
Rep. No. 92-604, 92d Cong., 9. Sese (1972) i1al the
previous session, Senator Bayh had sou'ght to add a six
diserimination provision to S. 659,. des.lgned tp closle t (ei
gap left by existing civil rights lfagl.slatlon, which al f)wef
educational institutions to diseriminate on the basis 3
sex. 117 Cong. Rec. 30156-30157 (1971). That ameg.é
ment had been ruled nongermane, however, and thus di
not come to a vote on the merits. 117 Cong. Rec. 30411-
30;1,.158(9121’1(1)1)‘ Bayh’s 1971 proposal had consisted of t}'lree
parts: first “provisions * * * ident.ical to those pr(.)vu.ied
under title VI of the 1964 Civil Rights Act——for.blddlng
diserimination in federally assisteq programs—vyhlc.h c.loes
not presently include a prohibi.tlon on sex dlSCI‘lmln}?-
tion”; second, amendment of Titles IV andealde of the
Civil Rights Act of 1964 to allow the Attorney General ’io
bring, and to intervene in, suits agal_nst public schools
which deny admission or equal protection of the 13W§ on
account of sex; and third, a study and recommenc.iatlons
for legislation by the Commissioner of_ Education on
“equality of opportunity in higher education between the
sexes.” 117 Cong. Rec. 80156 (1971).°

15 Senator Bayh’s amendment was first introduced on August 5~,
1971; it was immediately laid on the table. 117 Cong. Rec. 3015:;
(1971). The amendment was reintrf)duced and debated the nex_
day, when the Chair’s ruling that it was nongermane was sus
tained. 117 Cong. Rec. 30403-30415 (1975).
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Senator Bayh’s amendment did not, however, contain
any counterpart to the limitation on employment prac-
tices coverage in Title VI; and his suggestions that his
amendment respecting sex discrimination in federally
assisted education programs and activities was identical
to the Title VI prohibition respecting diserimination on
other grounds (e.g., 117 Cong. Rec. 30156, 30408 (1971))
do not appear to reflect a view that his amendment would
not cover employment diserimination. For in introducing
the amendment, he stated (id. at 30155-30156) :

Whlle.over 50 percent of our population is female
there; is no effective protection for them as they seek’
admlssu?n.angl employment in educational facilities.
The antidiscrimination provisions of the Civil Rights
Act of 1964 do not deal with sex diserimination by
our institutions of higher learning. * * *

¥* * * * *

Today, women seeking employment in highe
cation face an array of obstacles almost asgin:u;(ilrl'-
able as those which used to face blacks. WEAL has
compiled statistics indicating that Columbia Uni-
versity annually awards 24 percent of its doctorates
to women, but that it has awarded 2 percent of its
tenured faculty positions to females; and the last
time the Department of Psychology at Berkeley hired
4 woman was In 1924. In short, just as in other

professions an old axiom appli ~ M
the fewer the women. ppiies, the higher the rank,

; As petitioners and the EEAC have noted (Pet. Br.
B3-6};1 ol E_EAC Br. 16), immediately after Senator
ay made his remarks, Senator McGovern introduced
his own sex diserimination amendment, which express]
covered employment. 117 Cong. Re;:. 30158 p3041§l{
(1975). Senator McGovern did not, however ’call his
amendment up for action. Instead, he observe;i that h;a
would support the “similar amendment” introduced b
Senator Bayh. Id. at 30411, In making 4

this announce-
ment, Senator McGovern also obser

ved the necessity for

”7-
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such an amendment, in light of such disturbing statisties
as, inter alia, “the fact that only 9 percent of America’s
college professors are women * * iRl 1

b. On February 28, 1972, Senator Bayh introduced an
expanded version of his 1971 amendment (now designated
Amendment No. 874 and proposed as an additional “Title
X" in S. 659). 118 Cong. Rec. 5802-5808. In introducing
this amendment, he made plain his concern about em-
ployment discrimination on the basis of sex in the field
of education, observing (id. at 5803) that “sex discrimi-
nation reaches into all facets of education—admissions,
scholarship programs, faculty hiring and promotion, pro-
fessional staffing, and pay scales.” He inserted into the
record statistical tables showing, inter alia, the percent-
age of women in the various faculty ranks, from lecturer
to professor, in institutions of higher learning (id. at
5804), and he expressed dismay at “the double standard
the academic community has applied to those women who
choose to make education their life work” (id. at 5804-
5805).

In explaining the scope of his amendment, he stated
(118 Cong. Ree. 5803 (1972)) (emphasis added) :

Amendment No. 874 is broad, but basically it
closes loopholes in existing legislation relating to
general education programs and employment result-
ing from those programs. * * * More specifically,
the heart of this amendment is a provision banning
sex diserimination in educational programs receiving
Federal funds. The amendment would cover such

18 As this Court has observed (Cannon V. University of Chicago,
supra, 441 U.S. at 693 n.14), Senator McGovern’s amendment was
“phrased quite differently,” since, inter alia, it did not broadly
prohibit discrimination on the basis of sex but gave ‘“a simple
directive to the Secretary of HEW” with respect to the award of
government grants, contracts, loan guarantees and the like. Not-
withstanding the significance of that difference in phrasing, how-
ever, Senator McGovern’s emphasis on the gmall percentage of
female college professors and his willingness to support Senator
Bayh’s amendment, suggest that he did not construe the Bayh
amendment as excluding employment coverage.
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crgcial aspects as admissions procedures, scholar-
s}nps, and faculty employment, with limited excep-
tions. Enforcement powers include fund termination
provisions—and appropriate safeguards—parallel to
those found in Title VI of the 1964 Civil Rights
Act. Other important provisions in the amendment
woul_d_ extend the equal employment opportunities
provisions of Title VII of the 1964 Civil Rights Act
to ed}lcatlonal institutions, and extend the Equal Pay
fpr Equal Work Act to include executive, administra-
tive and professional women. :

Contrary to the conclusion of the First Circuit in Zsles-
boro School Committee V. Califano, supra, 593 F.2d at
428, on which petitioners rely (Pet. Br. 68-69) Sénator
Bay}}’s ?eferences to employment discriminatio,n cannot
bg dismissed as simply references to those provisions of
hl.S amendment that would expand Title VII of the Civil
Rights Act of 1964 and the Equal Pay Act. First, as the
cg)ur't of “flppeals below observed (Pet. App. 35A; ’empha-
sis in original) : “Senator Bayh in his quoted ’remarks
q}llte cl.early referred to ‘faculty employment’ in conjune-
tion with the basic prohibition of his amendment and
?hen Izeferred to the ‘[o]ther important provisions’ deal-
ing with Title VII and the Equal Pay Act.” Second. as
we have noted (pages 21-22, supra), Senator Bayh ’had
evidently contemplated employment discrimination cov-
Eg?ge x}xlfhenddhed ha;.ld introduced his 1971 amendment—

ore he adde isi i i
e T A’(c:t; provisions amending Title VII and

Perhaps an even clearer expression i
employment practices coveragepof Sen.at(f))f~ %lzy}ll?stelllg’?g

17The EEAC thus draws the wrong conclusion (EEAC Br. 17
18) frgm Senator Bayh’s statement (118 Cong. Ree. 5808 (1;;72) Y
Sllitc hhl?n(l;mz antlendment represented a “corﬁpreheﬁsive approac})l

orporates not only the key provisi 1
amendment, but the strongest points (r))f theogiti(ziisgi);nii?tl}(?r
amendments approved by the House.” He had originally cont1 1
plated employment coverage in a bill based on Titlc: Vi w'them‘;
its employment practices limitation, and he added to this t’h ;I .
amendments of Title VII and the Equal Pay Act. wheniis
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amendment came in his summary of what his amend-
ment was designed to accomplish and by what means.
118 Cong. Rec. 5806-5808 (1972). The Senator divided
his summary into separate commentaries on what he
termed different “portion[s] of the amendment.” His
explanations of the first two portions appear in the Con-
gressional Record under the headings “A. Prohibition of
Sex Discrimination in Federally Funded Education
Programs” and “B. Prohibition of Education-Related Em-
ployment Discrimination.” Id. at 5807. In the first part
of his summary he describes the basic “prohibition and
enforcement provisions which generally parallel the pro-
visions of Title VI [of the Civil Rights Act of 1964]”
(ibid.) ; and in the second part he describes the amend-
ments to Title VII of the Civil Rights Act of 1964 and
the Equal Pay Act. Despite the contrary inference that
might be drawn from the headings alone, Senator Bayh’s
deseription of the first portion of his amendment shows
that Section 901 of Title IX was intended to cover
employment diserimination in education programs that
benefit from federal financial assistance.’® There, after
describing the mechanics of the amendment (the author-
ity conferred on HEW to issue regulations, to permit cer-

18 Part “A” of the summary begins with the statement, “Central
to my amendment are sections 1001-1005, which would prohibit dis-
crimination on the basis of sex in federally funded education pro-
grams.” Id. at 5807. The reference to “sections 1001-1005" is evi-
dently a misprint for “sections 1001-1004,” since Section 1005 is
the amendment to Title VII, which is not limited to “federally
funded education programs” and which, as noted, is discussed in
Part B of the summary, along with the Equal Pay Act amendment.
As the court of appeals below observed (Pet. App. 38A n.11), this
“was simply an oversight” on Senator Bayh’s part. And as a com-
mentator has explained, there are three reasons for reaching this
conclusion: Senator Bayh’s failure to refer to the numbered sec-
tion amending the Equal Pay Act (Section 1009) as well; his
failure to discuss Title VII in his discussion of the coverage of
this “[c]entral” portion of his amendment; and his lengthy dis-
cussion of Title VII in Part B. Simpson, Sex Discrimination in
Employment under Title IX, 48 U. Chi. L. Rev. 462, 468 n.38

(1981).
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tain types of “differential treatment” of students based
on sex, and to penalize violations of regulations by fund
termination), the Senator defines the types of sex dis-

crimination subject to these procedures (ibid.; emphasis
added) :

This portion of the amendment covers diserimina-
tion in all areas where abuse has been mentioned—
employment practices for faculty and administrators,
scholarship aid, admissions, access to programs with-
in the institution such as vocational education
classes, and so forth. The provisions have been tested
under Title VI of the 1964 Civil Rights Act for the

last 8 years so that we have evidence of their ef-
fectiveness and flexibility.

Because that description of the scope of the amendment
is part of a prepared statement rather than off-the-cuff
remarks uttered in the heat of debate, it cannot be dis-
missed—in the words of the Islesboro court (593 F.2d at
428) —as “occasional lapses” reflecting “the imprecision
of oral discussion.” Rather, as the explanatory remarks
of the sponsor of language ultimately enacted, this state-
ment is an authoritative guide to the statute’s construc-
tion. Schwegmann Bros. v. Calvert Distillers Corp., 341
U.S. 384, 394-395 (1951); NLRB v. Fruit & Vegetable
Packers & Warehousemen, Local g0 8 .S, 58 66
(LIRdye

Remarks of the sponsor also undermine the conclusion
of several courts on whose opinions the district court

1% The court in Islesboro, commenting on a very brief summary
Senator Bayh asked to have printed in the record (118 Cong. Rec.
5808 (1972)), concluded (593 F.2d at 428) that the section titles
“Basic Prohibition,” for what became Section 901 of Title IX,
and “Employment Discrimination,” for the section that would
amend Title VII, indicated that Section 901 was not intended to
cover employment diserimination. This is not a necessary inference,
and it is an incorrect one since, as we have demonstrated, and as
the court of appeals below correctly concluded (Pet,. App. 34A-
38A), Senator Bayh’s own formal description of his amendment

is to the contrary. See also Dougherty County School System v.
Huarris, supra, 622 F.2d at 738.
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(see page 4, supra) that the inclusion of

below relied oyment some-

tions that make no reference to gmpl

i};svm%ndicates that employ;(;«int prl:igiltcisi d(}) ;011; gcoglle;
ithin the basic Section pro . b

31‘215};;2 otn Senator Bayh’s amendment, and JL}St befor :1- 122
passage by the Senate, Senator Pell, the flooy rnar}cggns %
the entire education bill, addressed several_ queslt)om(a)
Senator Bayh concerning the scope of Sectl'onsf £
and (b) of his amendment, the predecessors o Sec

901 (a) and (¢) of Title IX (118 Cong. Rec. 5812-5813
(1972) (emphasis added)) :

R, = A Sadtions 1001(a) and. (b) in-
clul\(/illf .alllj]:;gucational institutions which rece(ive Feg:
eral assistance. This includes elementary an sec?in :
ary schools as well. With regard to prlvagedur% 'e:'n
graduate colleges, the Senator.has exclu % ro -
coverage their admissions practices. _Does t i?h sal{é-
exclusion apply to nonriubhlc‘:’ institutions at the e

G econdary level?

mel\r/}tl%‘l yBanf;I. At ghe elementary and secondary
levels, admissions policies are not covered. A§ tl}lle
Senator knows, we are dealing with three basically
different types of discrimination. hgre. We are dgal-
ing with discrimination in admlss,}on to an 1.nst1tu-
tion, discrimination of [sic] available services or
studies within an institution once students are aq-
mitted, and discrimination in employment within
an institution, as a member of a faculty or whatever.

In the area of employment, we permit no excep-
tions. In the area of services, once a student is ac-
cepted within an institution, we permit no exceptions.
The Senator from Rhode Island asked about qdmls-
sions policies of private secondary and primary
schools. They would be excepted.

* * * * .y

MR. PELL. * * * [D]o I understand the Senator
to say that the faculty of private schools would have
to reflect a sexual balance?



28

MR. BAYH. This amendment sets no quotas. It
only guarantees equality of opportunity. The Sen-
ator from Indiana cannot be sure about the sexual
balance in any faculty, but as far as employment

opportunities are concerned, the answer would be
(€4 bh ]
Yes. % # gkl ool

MR. PELL. Would this apply to a parochial
school where they have nuns as teachers?

MR. BAYH. No. There is an explicit exception
for educational institutions controlled by a religious

organization. * * * *

MEREIL: & M, President, I refer to a prepara-
tory sehool such as Peekskill Military Institute which

is at the high school level. Would that school be ex-
pected to have women teachers?

* * * * *

MR. BAYH. Al wmilitary schools are excluded.

As the court below reasoned (Pet. App. 39A, 41A), the
“colloquy leaves little doubt that Senator Bayh intended
employment practices to be covered under what is now
$901,” if only because “Senator Bayh’s responses to
Senator Pell that the employment practices of religious
and military schools were covered by the execlusions in
$901(a) would make no sense if employment practices
were not included within the scope of § 901(a) to begin
with.”

Senator Bayh’s amendment was passed by the Senate
on the same day it was introduced (118 Cong. Rec. 5815
(1972)), and differences between its provisions and
those of the corresponding title of the House-passed ver-
sion of S. 659 were considered by the conference com-

mittee to which the bill was referred before final
passage.20

20 Section 1009 of Senator Bayh’s amendment, amending the
Equal Pay Act, became Section 906 (b) (1) of Title IX, Pub. L. No.
92-318, 86 Stat. 375. The amendment of Title VII of the Civil
Rights Act of 1964 was ultimately deleted because, just before
final passage of S. 659, a similar amendment was enacted ag part
of the Equal Employment Opportunity Act of 1972, Pub. L. No.
92-261, 86 Stat. 103, amending 42 U.S.C. 2000e(a).
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3. Conference committee action

Among the disparities to be resolv.ed by. the conference
committee was the House version’s 1nc}us1on of the pro—
vision modeled after Section 604 of .Tltle VI, excluding
direct coverage of employment prz%cf;lces, and the Senate
version’s omission of such a provision. The Senate.ap-
proach won the day. The Conference Report explained
simply (H.R. Conf. Rep. No. 92-1085, 92d Cong., 2d Sessd.
221 (1972)), that “[bJoth the Senate amendment an
the House amendment provided that no person in the
United States may, on the basis of sex, be excluded'from
participation in, be denied the benef"1ts ok,. oF ‘e subJect'ed
to diserimination under any educauon‘ progr.:cl,m or activ-
ity receiving Federal financial assistance but * that
“[both] versions * * * contained a nurpber _of excep-
tions which are discussed below.” In .1ts discussion of the
Section 604 language in the House bill, the report stated
(ibid.) : d

amendment, but not the Senate amend-
EnT;L}tl? g'(())l\lfisged that nothing in the title.authorlzes
action by any department or agency with respect
to any employment practice of_any employer, en}—
ployment agency, or labor organization exc_ept. Wh.ele
a primary objective of the Federal financial assist-
ance is to provide employment. The House recedes.

Because the omission of the Section 604 l.amguage was,
therefore, the result of a conscious c'hmce, following
committee consideration, it is strong evidence t_hat Sec-
tion 901 coverage of employment practices was {ntendegi.
Two principal arguments have be.en made against this
view, but each has serious shortcomings.

First, petitioners and the EEAC suggesfu (Pet. Br. .32-
39, 52; EEAC Br. 811, 19) that the history of Title
VI had indicated that the Section GQ4 language was
only a clarification of the scope of Section 601 and t'hat,
in recognition of this fact, the qonference commlt'tee
would attach no substantive significance to dropping
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the counterpart language in the House version of Title
IX. But, as we show (pages 33-36, infra), the legislative
history of Title VI indicates that Congress found it ad-
visable to add Section 604 in order to foreclose a con-
struction to which the broad language of Section 601
was susceptible. And, in the course of passage of
the Senate version of Title IX, its sponsor attributed
that very construction to it (pages 28-28, supra), in the
absence of a counterpart to Section 604. Against that
background, the deletion of a provision foreclosing that
same construction cannot reasonably be treated as having
no significance.

Second, petitioners and the EEAC argue (Pet. Br.
52-55; EEAC Br. 19) that the Section 604 language
must have been dropped merely in order to avoid an
%nconsistency, i.e., an exclusion of employment coverage
in a title which included amendments to two statutes
(Title VII and the Equal Pay Act) that concerned only
employment. As the court below has pointed out, how-
ever (Pet. App. 43A) :

Congrfess could easily have drafted an employment
exclusion applicable solely to the first portion of the
Act. If‘or example, Congress could readily have said:
“Nothing in § 901 shall apply to any employee of
any educational institution subject to this title ex-
cept Wh.ere a primary objective of the Federal finan-
cial assistance is to provide employment.”

Moreover, it would have been equally simple for the
conference committee to have noted in its report that
the deletion was made “to avoid an inconsistency” with
the sections of Title IX amending Title VII and the
Equal Pay Act, if, in fact, this was the sole significance
of the deletion. Instead, as noted, the conferees simpfy

explained the substance of the House provision and
that the House receded.?* £ nd noted

21 T}}e.Court in Cannon v. University of Chicago, supra, while
recognizing that the language of Section 601 of Title VI was

T —
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What finally emerged from the conference committee
was a statute that attacked, from several directions, some-
thing Congress had perceived as a serious evil-—sex dis-
crimination in employment in the field of education. Em-
ployers who discriminated on the basis of sex were to be
induced to reform their practices, or required to remedy
them, through the availability of lawsuits, public and
private; and when these discriminatory employment prac-
tices extended to federally assisted education programs
and activities, federal funding was to be terminated in
the absence of reform. Thus, the fact that discrimina-
tion on the basis of sex against those employed in educa-
tion programs and activities was to be prohibited by
Title VII and the Equal Pay Act is evidence, not that
Congress intended to exclude employment coverage from
Section 901, but rather that, as the court of appeals
noted in this case (Pet. App. 46A-47A) and as this Court
has repeatedly recognized, Congress has made available
a variety of remedies, administered through various
agencies, to eradicate employment discrimination. In#’l
Union of Electrical, Radio & Machine Workers v. Rob-
bins & Myers, Inc., 429 U.S. 229 (1976) ; Johnson V.
Railway Express Agency, Inc., 421 U.S. 454, 459 (1975) ;
Alexander v. Gardner-Denver Co., 415 U.S. 36, 48-49
(1974). See Comment, Eliminating Sex Discrimination
in Educational Institutions: Does Title I1X Reach Em-
ployment?, 129 U. Pa. L. Rev. 417, 442-446 (1980). It
was entirely consistent with that pattern for Congress
simultaneously to provide several means for securing
relief from sex discrimination in employment and a

substantially identical to Section 901(a) of Title IX (441 U.S.
at 694-695) and that the “genesis of Title IX also bears out its
kinship with Title VI” (id. at 694 n.16), also acknowledged that
the bill that passed the House was “modified, and then passed, by
the Senate in a form that was adopted by the Conference Com-
mittee” (id. at 695 n.16). In Cannon, however, the Court had no
occasion to consider the Senate “modification” of the House bill
through its omission of the Section 604 language. Thus, petitioners’
suggestion (Pet. Br. 30) that this Court in Cannron resolved sub
silentio the question in this case is unsound.
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mechanism to cut off further federal funding of programs
marked by such discrimination.?? Indeed, another part of
the Title IX legislative package (Pub. L. No. 92-318
Section 906 (a), 86 Stat. 375) amended a provision oi;
Thele: IV of the Civil Rights Act of 1964, 42 U.S.C.
(1970 ed.) 2000c-6, to permit the Attorney General
under certain circumstances, to bring suits on behalf’
of individuals denied admission at a public college “by
reason of * * ¥ sex”—a remedy that supplements
the Title IX fund termination remedy for such in-
dividuals. Furthermore, Title VI of the Civil Rights
Act of 1964, on which petitioners rest much of their
al'gument, itself provided a remedy for race dis-
c.r1m1nation that supplemented other race diserimina-
tion remedies in Title III (Public Facilities), Title IV
(Public Education), and Section 902 of Title IX
(intervention by the Attorney General in private Equal
Protection Clause suits), 42 U.S.C. (1964 ed.) 2000b
2000c-6, and 2000h-2. And Section 604 itself did not 1'eﬂect’.

?Z Reorganization Plan No. 1 of 1978, which became law on
May 5, 1978, pursuant to the operation of 5 U.S.C. 906(a), con-
s'olidated responsibility for enforcement of employment discri’mina-
tion statutes, but it left the responsibility for enforcing grant-
relatefi equal employment provisions such as Title IX with the
agencies administering the grant programs, subject to coordination
by the Equal Employment Opportunity Commission. See the
President’s transmittal message to Congress, H.R. Doc. No. 95-
295, 95th Cong., 24 Sess. 1, 5-6 (1978). '

In‘ Exec. Order No. 12250, issued on November 2, 1980, the
Preslldent delegated to the Attorney General his authority I;nder
Section 902, 20 U.S.C. 1682, to approve Title IX regulations. 45
Fed.. Reg. 72995 (1980). On April 17, 1981, the Department of
Justice and the EEOC published a proposed rule for coordination
of the investigation of complaints of employment discrimination
that are filed with federal fund-granting agencies under miter
a,l'ia, Title IX, but that also come within Title VII of th,e Civil
Rights Act of 1964 or other statutes under EEOC’s jurisdiction
46 Fed. Reg. 22395 et seq. (1981). The rule contemplates tha£
fund-granting agencies such as the Department of Education will
refer most complaints of individual acts of discrimination to the
EEO(; for investigation and conciliation but that the fund-granting
;igf;nmes will retain any complaints of systemic discrimination.

id.
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a congressional aversion to overlapping remedies, but
served to reconcile Title VI with the nonapplicability of
Title VII at that time to large segments of employment
in federally assisted programs—including public employ-
ment and educational employment. See 42 U.S.C. (1964
ed.) 2000e(b) and 2000e-1.

4. The Employment Practices Limitation in Title VI

Because, as we have shown above, the Title IX bill
that emerged from the conference committee generally
followed the lines of the amendment sponsored by Sena-
tor Bayh, which omitted the Section 604 language and
which Senator Bayh described as encompassing employ-
ment discrimination in federally assisted education pro-
grams, we do not see in the legislative history of Title
VI the significance that petitioners and the EEAC ascribe
to it. Because of their extensive treatment of that sub-
ject, however, we present the following brief analysis of
Title VI with respect to employment coverage.

As petitioners and the EEAC correctly state (Pet. Br.
32: EEAC Br. 8), an early House version of the bill that,
with various amendments, was ultimately enacted as Title
V1,2 contained substantially the same language now found
in Section 601 of that title, but did not contain the em-
ployment practices limitation now found in Section 604.%

23 H.R. 7152, 88th Cong., 1lst Sess. (1963). Employment dis-
crimination generally (not limited to employers receiving federal
agssistance) was covered in Title VII of H.R. 7152.

24 Qection 601 of Title VI, 42 U.S.C. 2000d, provides:

No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial
assistance.

Section 604 of Title VI, 42 U.S.C. 2000d-3, provides:

Nothing contained in this subchapter shall be construed to
authorize action under this subchapter by any department or
agency with respect to any employment practice of any em-
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As they note (Pet. Br. 32-36; EEAC Br. 8-9), Attorney
Genel.'al Robert Kennedy and some members of Congress
de§cr1becl the proposed predecessor of Section 601 as cov-
ering only beneficiaries of federal assistance and not cov-
ering employment unless the employees were themselves
direct benficiaries of the aid, The legislative record was
not, however, entirely unambiguous on this point. For
ex.ample, although Senator Humphrey stated that t‘he ap-
pllcatlgn of Title VI in that early version to “employ-
Z‘nent in activities receiving Federal assistance” would
depend on the nature and purposes of the particular
Federal assistance program” (110 Cong. Rec. 6545
('1964) ), he noted in his discussion of its effect on.educa-
12‘101’1 programs that the Commissioner of Education might
be. Jus.tlﬁed in requiring elimination of racial diserimi-
nation in employment or assignment of teachers, at least
Whe-r? such discrimination affected the education,al oppor-
tunl’Fles of students” and that Title VI would confer au-
thority on him “to adopt, with the approval of the Presi-
dent, a general requirement that the local school authorit
refrain from racial discrimination in treatment of pupilz
and teach_ers, and authority to achieve compliance with
that requirement by cutoff of funds or by other means
authorized by law” (ibid.; emphasis added). Similarl
although Bepresentative Celler, in hearings on' H.R 715%7’
was at tl.mes insistent on the exclusion of emph;ymenii,
from Section 601 (see, e.g., Civil Rights: Hearings on H.R
7152 Before the House Comm. on Rules (Pt I) Sét};
Cong., 2d Sess. 141, 198, 200 (1964) ), he also u'sed ’as ah
e{cam.ple.a, thfe case of a federally funded hospital gu’ilty of
dlscmml‘natlon “In the employment of its help by separate
beds'[sw],” in making the point that funds need not bé
terrpmated immediately if it would take the hospital
period of time” to make the adjustment. Id. at 143 :

slgir;e;l, emplgym:nt atgency, or labor organization except where
‘imary objective of the Federal financial i i
eyl o 1al assistance is to pro-
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In any event, some members of Congress considered the
language of Section 601 far from a clear description of
a limited class of beneficiaries. Id. at 227-228 (colloquy
of Rep. Avery and Rep. McCulloch) ; 110 Cong. Rec. 2484
(1964) (Rep. Poff). Section 604 was thereafter added in
the Senate, as part of the Mansfield-Dirksen substitute,
introduced on May 26, 1964. 110 Cong. Rec. 11926
(1964). Although, as petitioners and the EEAC state
(Pet. Br. 37-38; EEAC Br. 10), Senator Humphrey ex-
plained that this addition was merely a clarification
rather than a substantive change (110 Cong. Rec. 12714
(1964)), another member of the Senate—Senator Hol-
land—took a different view. He advised his colleagues
that the Senate had made “substantial changes in the
House-passed bill” and he proceeded to describe “65 of
such changes made by the Senate.” 110 Cong. Rec. 14219
(1964). Among the changes he described was the addi-
tion of Section 604 to Title VI through the Mansfield-
Dirksen substitute. Id. at 14220. (Senator Holland also
noted that the substitute made “a number of clarifying
changes,” but he described only the three “substantive”
changes, in Sections 602, 604, and 605.) For this reason,
among others, a recent commentator plausibly concluded
that “[t]he employment exemption in title VI was
amended onto the statute as part of a substitute written
during informal bargaining between the Senate’s Demo-
cratic and Republican leadership with the intention of
providing a compromise that would garner enough votes
to end the ongoing [Senate] filibuster.” Comment, Elimi-
nating Sex Discrimination in Educational Institutions,
supra, 129 U. Pa. L. Rev. at 447 (footnote omitted).

Whether Section 604 merely clarified the meaning of
Section 601 or actually represented a substantive change,
however, the fact remains that Section 601, standing
alone, was evidently judged an inadequate description of
a class limited in the manner now proposed by petition-
ers. Thus any future Congress that wished to enact a
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statute barring a different kind of diserimination but
having essentially the same scope as Title VI could as-
sure parallel coverage only by enacting counterparts to
both Section 601 and Section 604. The Congress that
enacted Section 901 of Title IX of the Education Amend-
ments of 1972 chose not to limit coverage in the manner

described in the Section 604 language, by deleting that
language in conference.?

C. The Failure of Congress to Amend the Statute with
Respeet to Employment Discrimination Supports the
Contemporaneous Administrative Construction, Be-
cause That Construction Has Been Called to The
Attention of Congress

Acting under the authorization and direction of Sec-
tion' 902 of ‘Title IX) 200 UiS.C. 1682, HEW, within

25 Petitioners and the EEAC (Pet. Br. 41-43; EEAC Br, 11, 26)
rely on a series of cases holding that Section 504 of the Rehabili-
tation Act of 1973, 29 U.8.C. 794 (the operative language of which
is also modelled on Section 601 of Title VI) does not prohibit
discrimination based upon handicap against employees in federally
assisted programs and activities. Most of those cases follow the
reasoning of Trageser V. Libbie Rehabilitation Center, Ine., 590
F.2d 87 (4th Cir. 1978), cert. denied, 442 U.S. 947 (1979), which
concluded that the addition to the Act in 1978 of a provision mak-
ing available to persons aggrieved under Section 504, “[t]he
remedies, procedures, and rights set forth in title VI” was meant
to import into the Act the employment coverage limitation in
Section 604 of Title VI. 590 F.2d at 88-89. But see Simpson V.
Eeynolds Metals Co., 629 F.24d 1226 (7th Cir. 1980). Whatever
the validity of that construction of the Rehabilitation Act, how-
ever, the issue in this case is not affected. Title IX does not con-
tain a provision like the 197? addition to Section 504, and the
legislative history of Title IX is different from that of the Re-
habilitation Act. Thus even were employment coverage deemed
excluded from the Rehabilitation Act, that conclusion would not
govern the question under Title IX.

_r— ;
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months of the passage of Title ¥X, begfm the proces? of
formal rulemaking, which culminated in the pron}%l %}a‘—
tion of regulations to effectuate the S.ectlon 901 pro l1 i-
tion against sex diserimination. Rfelym_g upon 1fhe I}{) ];r;
language of the statute and its legislative hlstfn'y, :
included in the regulations a number of .pl°0V-ISIOIlS péo-
hibiting discriminatory employmentc practlces in Dtbe e u:
cation programs of federal aid recipients. Sex Discrimi
nation Regulations: Hearings Before the Subcomm. on
Postsecondary Education of the House Comm. on Educa-
tion and Labor, 94th Cong., 1lst Sess. 436-438,. 465-466,
477-480 (1975) (testimony of Secreta.ry \Rf’elréserger)
(hereinafter “Regulations Review Hearings I”).
Pursuant to Section 902 of Title IX, 20 .U.S.C. 168?,
the regulations were submitted to the President for his

26 Qur argument in this case is that .Section 901 of Tltlet'I).(_
covers employment practices in all education programs and 1:;10‘C -WI.;
ties that receive federal financial a,ssistan.ce and that regula 10'1?
effectuating the statute, issued under Section 902, thus. neces'sm:ry
cover employment practices whether or not employmenft 1sda &m? th};
objective of the federal assistance. .We do not con,e’n aason-
regulations at issue here are valid simply because of s.obma?, 1r]'e iy
able relationship to general objectives of the statute, libera ytc x
strued. See Lau V. Nichols, 414 U.S. 563, 571 (1974_) (.Stewar L,
joined by Burger, C.J., and Blackmur}, i 'conc‘urrmg). » £

If the statute were to allow any discretion in the ma el; $
Secretary of Education would prefer to re;')lace the })resen f;n_
ployment practices regulations with regulations coveunﬁ erspe rfl_
ment only where there is a clear ne'xus.betwee? the ade‘g;: o
ployment discrimination and discrimln.a,tlon .agalnst stu .en S o
note 7, supra), or where the compla.mant is a beneﬁmafriy 0Cial
program in which a primary objective of the federal ! rgz; %
assistance is to provide employment. The Departmenjc oIt uiew
tion has only limited expertise in employment mattel‘s. ltls VVII
is that employment cases are better .resolved.undel Title e
of the Civil Rights Act of 1964, which provides more app
priate remedies for such cases.



38

approval; and after President Ford signed the regula-
tions, they were transmitted to the Speaker of the House
and the President of the Senate, pursuant to Section 431
(d) of the General Education Provisions Act, 20 U.S.C
(1970 ed.‘, Supp. IV) 1232(d) (1).2 Under tl;e terrr;s .oi:’
that section, the regulations would become effective 45
days a.fter transmittal unless Congress, by concurrent
resolut}op, found that they were inconsistent with th
auzlorlzmg statute and disapproved them. P
s we explain below, the Hous i
regulations, but neither it nor thee S}:e(;lgtgl i)a;;:e%S ; Xy
l}ltlon (?f disapproval in the prescribed period andrets}(l)(;
regulations accordingly went into effect, Appr’oximatel
four months later, Congress amended 20 U.S.C. (1970 edy
Supp. IV) 12382(d) (1), to provide that failul"e to ad L:
s,hsglr;currtentb resolution disapproving a final regu]at?(f)n
ild no “be construed as evide "OVe
ﬁn(?mg of consistency necessary 11((3)6 gsﬁ:a?)?isipp; Ovili =
fzftc_le case, or an inference or presumption, in anp o
g;mgl procee;iing.” Pub. L. No. 94-142, S’ection g(i])l)l_
. Ctat. 796. 2 er accordingly do not rely on the failure;
Longress to disapprove the regulations durine th i
review process as evidence that it considered themgvali?i
Nevertheless, the question whether the regulations We*i
brought to the attention of Congress is relevant to t}llg

27 1 1
This section was made applicable to Title IX regulations by

Section 431 (f) of the sa
1232(f). me statute, 20 U.S.C. (1970 ed., Supp. IV)

28 Apparently Congress had originally contempl
1 ) ate i
:Vei%}llllatt}ignszewew process a test of the consistegcy <()if T:;{L;?agtighe
atute in question. This, at any rate, was th T
ex'pressed by Representative O’Hara, Chairman (;f tahse SebVIew
g&?ﬁ;izﬁ Potsltszzondary Education of the House Commitliego?r;
b s} :ns : bor,‘ in ,a letter to Secretary Weinberger con-
o0 u com.mlttees‘proposed hearings on the Title IX
gulations. Regulations Review Hearings I at 7. Secretary Wei
berggr hgd expressed the administration’s doxli)t ¢ 1}" i
constitutional validity of this review process. Id. at 602 N b
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determination of what weight to accord the fact that
Congress later amended Section 901 of Title IX with-
out amending it so as to foreclose the enforcement of the
employment practices regulations. United States V.
Rutherford, 442 U.S. 544, 554 n.10 (1979). For that
reason, and because petitioner and the EEAC have relied
on remarks of Representative O’Hara, made during his
subcommittee’s hearings on the regulations (Pet. Br.
28-29 53-55; EEAC Br. 14 n.23), we shall briefly de-
seribe the 1975 congressional hearings on the Title IX

regulations.

Votes on resolutions to disapprove the regulations were
taken by two House subcommittees; no vote was taken in
the Senate. Comment, HEW’s Regulation Under Title
IX of the Education Amendments of 1972: Ultra Vires
Challenges, 1976 B.Y.U. L. Rev. 133, 156 (1976) (here-
inafter “Ultra Vires Challenges”)?® In the six-day hear-

29 In the Senate, Senator Helms introduced a resolution disap-
proving the regulations in their entirety (S. Con. Res. 46, 94th
Cong., 1st Sess., 121 Cong. Rec. 17300 (1975)), and Senator Laxalt
introduced a resolution disapproving the regulations pertaining to
athletic programs (S. Con. Res. 52, 94th Cong., 1st Sess., 121 Cong.
Rec. 22940 (1975)). The Senate took no action on the resolutions,
however. Ultra Vires Challenges, supra, 1976 B.Y.U. L. Rev. at
147 n.66.

In the House, Representative O’Hara’s Subcommittee on Post-
secondary Education held six days of hearings beginning June 17,
1975, and he and members of his subcommittee thereafter intro-
duced resolutions disapproving certain portions of the regulations.
121 Cong. Rec. 21687 (1975). One of those resolutions, H.R. Con.
Res. 330, which did not express disapproval of the employment
practices regulations, was thereafter referred by the House Com-
mittee on Education and Labor to its Subcommittee on Equal Op-
portunities, which held a one-day hearing at which Representative
O’Hara testified. Hearing on House Concurrent Resolution 330

(Title IX Regulation) before the Subcomm. on Equal Opportunities
of the House Comm. on Education and Labor, 94th Cong., 1st
Sess. 1, 2-21 (1975) (hereinafter “Regulations Review Hearings
II"). (There is no record of the content of H.R. Con. Res. 329,
introduced the same day as H.R. Con. Res. 330. 121 Cong. Rec.
21687 (1975); but it apparently did not concern the employment
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ings before Representative O’Hara's ¢ i
tioii.;;ecziondary Education, one W?cllisss S;SEZ??lttffuhzln
stifie against the employment pra’ctices e -y
making a legislative history argur i 'r‘egulatlons,
?ade }?y petitioner's and t-heyEEf(ljl ?ﬁntthi?gi? ;Bzczzat
t;c;nss Oimew ?earmgs I at 401, 406-408.3° Sena.tor Ejayf
] tp sor o the Senate version of Title IX that Was’
stantially adopted by the conference committee (s
E}?ges 23-28, supra), testified that the regulations “ee
: ci gongge§s mandated, call for equality in admis’sioi:
s 1?:1 erlvl Lt)lll(t)ayfﬁes:letoi"pt;(;acher(si and other educational
oungl, ex nt, , and promotions.”
;ggﬁt t}?:%'etar?r Wel,nberger, in response to a qule(];ti;f
T epzél tme‘?t 8 construction of Section 901, stated
e partrilg ‘see _any way you can find that employees
lot pate in education programs and activiti
receiving Federal assistance, and, therefore, th 2
W.lt%lln the protected class * * *” ’Id. at 4788’ IJEI oy
(tbid.) : “If the Congress wants to exclude e‘mpliy?fedrfg

practices regulations at issue i i
ue in this case. S ;
o i . See Ultra Vires Chal-
S did.UI;OILL. hRev. at 147. In any event, Representatli(\z/le
panably. challenge ‘those regulations in his testj
ey e qual.Opportumties Subcommittee,) The E 1mony
B é.ofs RCommltt.ee voted to recommend against pag::geopi:
Hea,}mgs .11 ::. 35—;‘%20 b}i\I gh;z t:;lll committee. Regulations Revie(;u
_ : -40, urther action was taken i

; . . aken
Rl; :Ither t.hls resol}ltlon or on two resolutions iri?rtc}ile s
3 pwe}e]siel;ltatlve Martin (H.R. Con. Res. 310 and 311()) uce('ithby

ch concerned the employment practices regulatic’m:e1 128;

g. d ( 5
)
COI] I:ec 19209 19 i P Dltll (22 L res C}lallenges, 8up7 a/, 19 : 6

30 See also Kuhn, Title IX
“ , : Empl ;
side HEW’s Jurisdiction, 65 Geo. L.fl).of!)m(el’z9t7 g;zd e Tl

31 In his testimony on the i

. question of defining “progr -
Titley VI'Ser;;to;‘tBl:E}éhlstress?d the similarities of t}llbe ftaatrLrlltem;viat(il
Fomind e e}.{ . d- il 'Smce he had also, as noted above uﬁ-
discriminationp is'se thg view fghat the statute reached employ,men*
s e ,Vlls testimony is further evidence that his ref 1
ek 'e ; parallels during the debates on his am -

not indications that employment coverage was omittec‘;ndrmnt
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it is the simplest thing in the world, but when you say
‘no person,’ there is no room for us to argue any other
intent.”

An HEW representative who accompanied Secretary
Weinberger to the hearing testified that members of Con-
gress and their staffs had been consulted by the Depart-
ment in connection with the drafting of the regulations
(id. at 479, testimony of Stephen Kurzman), and two
other HEW representatives stated that employment prac-
tices coverage had not been a particular subject of con-
troversy during their broad consultations on proposals
for regulations (id. at 479-480, testimony of Peter E.
Holmes and Gwen Gregory).

Notwithstanding Representative O’Hara’s enthusiastic
reception of Ms. Kuhn’s testimony and his remarks about
the genesis of the House version of Title IX (id. at 408-
409), he did not, in his testimony on H.R. Con. Res. 330,
before the Equal Opportunities Subcommittee—the body
to which the resolution had been referred by the Com-
mittee on Education and Labor (see note 29, supra)—
challenge the validity of the employment practices regu-
lations. Regulations Review Hearings II at 2-21, 33-34,
38. A representative of HEW, in answer to a question
from Subcommittee Chairman Hawkins, stated the De-
partment’s view that both the language and the legisla-
tive history of Title IX indicated that the statute covered

employees as well as students and that the employment
practices regulations were accordingly valid implemen-
tations of the statute. Regulations Eeview Hearings 11
at 31 (testimony of Gwen Gregory).

In spite of the fact that they did not come to a full
vote in the House and Senate, it is apparent that the
Title IX regulations were more pointedly brought to the
attention of Congress, and, in particular, to the atten-
tion of the committees responsible for legislation in that
area, than is the case with most agency regulations.
While one cannot rely on the failure of Congress to pass
a4 concurrent resolution of disapproval as evidence of
its view of the validity of the regulations (see page 38,



Tt g .
toztnyﬁgfﬁllsgé in f[Sectlon 901‘ of Title IX] shall appl
e Sy 2els4o any educationa] institution subject t?)’
23845_23;4347 .(19 6, 94th Qong., 1st Sess., 121 Cong. Rec
el i d. ). Slmllarzly, Senator McClure .spon.'
ok 8 “Cur; plellrxt to restrict the Coverage of Section
T ricu um or graduation requirements of the
o, PGS receiving feders] assistance. 129 Con

A (1976). Senator Bayh Successfully opposeg;i

It, in part on the ey
¢ ground that it woulq o «
rea)s,onerliorat?l(é employment benefits|, ] that werg:a “?;?1:
he con i |
at 28144, 98147 gressional enactment of Title IX.” 4.
T

be aicgidigritﬁhese DPost-enactment developments cannot

f0ry,” - but. ¢y € weight of contemporary legislative hig

it h’a b 8 CZ(,)ul"t below would have been “remi 1;

Gk 1gnored” such evidence. Cannon V. Univer ‘?S ;

Tengo, supra, 441 US. at g8y n.7. Where “ap a;«:niy(’)f
S

voluntary Youth service organizations Pub. L. N
: . L. No,

’ . 1862, :
1974, before the period of ,-Thdt amendment wag

93-568, Sec-
' enacted |
egulation review, byt after HE$

Reg. 22208 22236-22238 (1974)
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statutory construction has been ‘fully brought to the at-
tention of the public and the Congress,” and the latter has
not sought to alter that interpretation although it has
amended the statute in other respects, then presumably
the legislative intent has been correctly discerned.”
United States V. Rutherford, supra, 442 U.S. at 554 n.
10, quoting Apex Hosiery Co. V. Leader, 310 U.S. 469,
487-489 (1940). See also NLRB v. Bell Aerospace Co.,

416 U.S. 267, 275 (1974).

D. The Employment Practices Regulations Are Not In-
consistent with the Program-Specific Character of the

Statute

As the district court properly noted (Pet. App. 66A),
Title IX is a “program-specific” statute. It is specific in
two different ways: first, under the terms of Section 901,
discrimination on the basis of sex is prohibited only in
any “education program or activity receiving Federal
financial assistance”; second, under the terms of Section
902, the effect of any termination of federal assistance
(or of any refusal to grant such assistance) must be
limited to the “particular program, or part thereof” in
which noncompliance with implementing regulations has
been found. Both of these limitations are relevant to the
basic statutory goal of ensuring that federal funds do
not assist any programs in which diserimination on the
basis of sex occurs, while avoiding the unnecessary hard-
ship of terminating funds to programs that in no way
involve the federal government in such diserimination.
See Board of Public Instruction of Taylor County v.
Finch, 414 F.2d 1068, 1078 (5th Cir. 1969).%

38 Taylor County concerned the termination of federal funds to
a county public school system pursuant to Title VI of the Civil
Rights Act of 1964. Although Title VI, as we have argued, differs
from Title IX with regard to the coverage of employment practices,
there is no basis for any difference between the two with respect
either to the program-specific limitations noted above or to the
definition of program for the purpose of administering the regula-
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tiogh(ff EIEA]C argues (EEAC Br. 23) that any regula-
St beg oyment practices is inherently “non-program
i rece.al'lse‘ employment Practices cut across pro-
e Wlevu;lg federal assistance and those which do
are no less prs'ogrv";lge]si)vzzzig?;eh\fr, E;:I;]lployment S
' S8 n other t
gggiziloizlfcms that are indisputably covered .gegegéoid;g?-
L B;s 2:;{1;18)the EEAC contend (Pet. Br. 85-103:
iR ié,s : that tl.le en?ployment practices regula-’
ue here are invalig under Title I'X because

. :
(;Zt,ogi %Ii%gr%r‘lfq recelv.es federal financig] assistance”
regulatjo.n : ré' : f? Submit tl}at the employment Practices
e regufat' ad together with the general Title IX cov-
o 10nS, may be construed more narrowly than
A e t}s}sert. and that neithey the record in North
o e }?;cr Thengémbutll bresents to this Court the
apply the regulations mofeazrr(r)l;(rilltyls e Sowagee B

T .
he court of appeals below correctly rejected the con-

an important target of Title IX
: ] sy lilein
pracjcmes, either apply broadly throughout an gﬁﬂiﬁiﬁ

tions implementin

g the two statut
cede (Pet. Br, 90-93) th i e
in thig respect, IR %

Petitioners appear to con-
d Title IX are comparahle

B —
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the statute (ibid.). If discrimination in either admis-
sions or employment is limited to a single department or
“part” of an education program that is insulated from
other parts, the fund termination sanction could be lim-
ited to funds assisting that department or program part.
In sum, regulation of employment practices—in effectua-
tion of the congressional intent we have recounted—pre-
sents no unique difficulties making it inconsistent with
either Section 901 or Section 902 of Title IX.
Petitioners’ contention that the regulations are imper-
missibly broad because they are not limited to programs
receiving federal financial assistance is not ripe for con-
sideration on the present record. While the regulations
are not models of clarity on this point, they do not nec-
essarily mandate such broad coverage. One provision,
34 C.F.R. 106.51 (the counterpart of 45 C.F.R. 86.51
(1977), considered by the district court), prohibits sex
discrimination in employment “under any education pro-
gram or activity operated by a recipient which receives
or benefits from Federal financial assistance.” But the
scope of the regulation may plausibly be limited by
another section, 34 C.F.R. 106.11 (formerly 45 C.F.R.
86.11), the basic coverage provision of the Title IX reg-
ulations, which states:
Except as provided in this subpart, this Part [106]
applies to every recipient and to each education pro-

gram or activity operated by such recipient which re-
ceives or benefits from Federal financial assistance.?

By thus indicating that the application of Title IX to a
federal aid recipient is limited to that recipient’s educa-
tion programs or activities that receive or benefit from
Federal financial assistance, the regulation implicitly pro-

3% The exceptions set forth in that subpart (Subpart B) do not
affect the employment practices regulations except to the extent
that regulations implementing the religious and military schools
exemptions would bar any regulation of employment practices in

institutions exempted under those provisions.
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vides that the mere receipt of some federa] i
g;l ii(siug:;tllonal 1nstitut1'qn does not necess:rilaysssfitkzzss :13;
i let:)] g)in}}ent practl.ces to the prohibition of Section
while the i"eder':.lln drgl;o;]rgfrlli;ne}?ting e R
. - ave’ . ]
glei;tsgr litigation, described the regul;gorsglsésa}?gvi%the;
AT, j;oge, f;hat was not a necessary constructiongof
e mo%e.b ; ny ruling on the validity of the regula-
i gl 1oad1y'con‘str.ued, however, should be made
S 8.2 i 151 which it is clear that agency enforce-
R ot directed against education brograms
Quesfjs receiving fefdera] financial assistance i
s ;:ﬁsnemigfduirgts;nlg rf))grticular cases concerning
. ram” with p
g&ﬁ%gﬁs thf#: the Depaytment seeks to fsgi?;tgo atr}lls
i f(ir 11)culau~ bractices are confined to programs
R, 1 ‘eneﬁt from federa] assistance and in no
2 At brograms that do.* In opdep to make thi
rmination, the Department must be able initially tls

iz;’(cilotr:) r;nay finally reveal that the discrimination is lim
i fupr;.gr:.im or part of a program that receives n(;
T rj; 81jr;g1 at:rld4(éo§s not affect others that do See
1 - -1 to -2; United States v i
801:1@71%567%;@ College District, 600 F.oq 1958 %G%O%M
oaT9), cert. denied, 444 U.S. 1013 (1980). Seg o -

any termination of funds, B .
Taylor County v. Finch, (;‘up:;,z N ¥ Instruction of

% Determining the
J scope of an ued :
simple i ucation program” ;
histgrie(slu:fStllo(:;h ?S W i SUggestedg the lelsi ?cigt -
nition of i 1tl(3 VI and Title 1X are uﬂc]eal’. s gislative
; e term “program.” S ATt COmmenLt Btheddeﬁ_
et » Board of

(1970) ; Ultra Vires ¢ ‘
sl hallenges, supre, 1976 B.Y.U. L. Rev. at
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Such issues do not arise in the present consolidated
cases, however. In North Haven, HEW, acting on the
complaint of a North Haven teacher concerning North
Haven’s maternity leave and rehiring policies, sought
information concerning North Haven’s hiring, leave, and
seniority policies respecting teachers (A. 9-11). Referral
of the case for enforcement action was threatened only
when North Haven refused to cooperate in the investiga-
tion (A. 14-17), and it was after that communication
that North Haven filed suit contending HEW had no
jurisdiction to regulate employment practices (A. 2-8).
North Haven conceded in its complaint, in its responses
to requests for admissions, in its answers to interroga-
tories, and in the “Statement of Material Facts” filed
with its summary judgment motion that it received sub-
stantial federal assistance and that it used a fair pro-
portion of that to pay employees’ salaries, including the
salaries of teachers (A. 6, 18-20, 21-22, 24). Since, on
the basis of North Haven’s own admissions, it could rea-
sonably be concluded that North Haven’s hiring, leave,
and seniority policies could affect programs funded in
part by federal assistance (because the payment of
teacher salaries with federal assistance indicated that
teachers were working in a federally assisted program or
programs), the investigation was entirely proper, taking
even a narrow view of “program and activity.” *¢ The
36 We do not mean to suggest that a school district or institution
of higher education may necessarily escape regulation of any of
its employment practices by the simple expedient of allocating
funds it receives to expenses other than employee salaries. If an
employee works in an education program that is supported by
federal assistance, the Department of Education’s Title IX juris-
diction should attach without the necessity of tracing the funds
to employee remuneration. Thus, the Fifth Circuit in Dougherty
County School System v. Harris, 622 F.2d 735 (1980), petition
for cert. pending, No. 80-1023, erred in holding that, although the
language and legislative history of Title IX indicate that it “reaches
at least some employment practices,” the employment practices
regulations were invalid in their application to discrimination
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64A) that Section 901 i
hat of Title IX protected on]

gbi;lrenﬁcgaru%s .an'd that students, not teachersyfrrggrim
“termjnzrtlie claries, It_s Judgment pPrevented PiEW ffo;;
Hihes n{g‘ for refusing to grant, or attempting to tep-
e ;Iea‘l;esi] t(f)' grant, federal financial assistance
0 [ or any alleged noncomplj i
;the emploment bractices] regulations’ (Pef IZHCG o
2;'& ; émphasis added) .

n Trumbull, HEW investi

) . stigated the com lai
gggﬂ;r}cs cqunsglor, I'dea Potz, and concludé)dali’lz'zm()f'ta
S Istrative Investigation that Trumbull had diseri i
Workin(g] sgsdki);ms of se;: against Potz in job assignmelnntl;-

Jtions, and nonrenewas] of her cont :

33-42). In '1ts law suit to enjoin HEW from tI;I«ggllg a(f,;r

;gsiyégogét{hzoc;zgu%ise 4employment bractices—was dis
it e (A. 43-44). Trumbull th .
glc:(s)lt;{on thf;lt t.he question of what education ;:oti:k g

grams received feders] financial assistance Wa{i irTeer

bears some ki g
ous, that :mlglréi}rlrllzn?tfl}tﬁtﬂgeory’ which we have shown js errone
5 SR e an * 7 o i ] ]
In order to trigger Title IX cOVera,ge,ObJectlve of federal assistance

vant to its basic claim; and the district court approved
this position by denying Potz’s motion to compel answers
to her interrogatories (A. 49) and declining to set aside

its order granting Trumbull’s motion for summary judg-

ment.

In sum, if we are correct in our basic submission that

Section 901 prohibits employment discrimination in any
education program or activity that receives federal finan-
cial assistance, even if employment is not a primary ob-
jective of the assistance, and that, accordingly, employ-
ment practice regulations applying to such programs are
valid, then the court of appeals was correct in reversing
the decision of the district court and vacating its judg-

ment.®?
CONCLUSION

The judgment of the court of appeals should be

affirmed.

Respectfully submitted.
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37 To the extent that the opinion of the court of appeals may
suggest that HEW had the power to prohibit disecrimination on the
basis of sex in education programs or activities that do not receive
federal financial assistance and are unaffected by those that do,
those suggestions are dicta, in light of the records in these cages.
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