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on behalf of themsalves and all others
similarly situated,

Plaintiffs,
V.

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY

600 5th Street, NW

Washington, DC 20001

DIAMOND TRANSPORTATION
SERVICES, INC.

7307C Highland Street
Springfield, VA 22315

EXECUTIVE PERSONNEL SERVICES,
INC.

1200 G Street, NW

Washington, DC 20005

and

FIRST TRANSIT, INC.
600 Vine Street

Suite 1400

Cincinnati, OH 45202

Defendants.

Thisisacivil rights action in which Plaintiffs Erick Little, Lawrence Whitted, Timothy
McClough, Gerald Tucker, Leroy Quarles, Fitzgerald Stoney, Leon McKenzie, LouiaMcKenzie,
Sidney Davis, and Marcello Virgil (collectively, “Plaintiffs’), individualy and on behalf of all
others similarly situated, seek to remedy the violation of their rights secured by Title VII of the
Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq.; and the District of Columbia
Human Rights Act, D.C. Code § 12-1401 et seq., against the Washington Metropolitan Area
Transit Authority (“WMATA”) and WMATA'’ s contractors Diamond Transportation

(“Diamond”), Executive Personnel Services, Inc. (“EPSI”), and First Transit, Inc. (“First



Case 1:14-cv-01289-RMC Document 84 Filed 06/09/15 Page 3 of 61

Transit”) (collectively, “Defendants’) and allege, upon personal knowledge as to themselves and
upon information and belief with respect to other matters, as follows:

PRELIMINARY STATEMENT

1. This class action lawsuit calls on WMATA and its contractors to adopt afair and
nondiscriminatory background screening policy. While criminal background information can be
alegitimate tool for employers when screening job applicants, WMATA'’ s background check
policy isoverly broad, unjustifiably rigid and unduly harsh. It results in the unnecessary firing of
current employees who have a demonstrated track record of successful employment and the
denia of employment to applicants who are well-qualified to perform the jobs at issue safely and
effectively. The policy disqualifies many job applicants and employees based on criminal
history that is not related to the job at issue or occurred so long ago—in some cases, 20 or 30
yearsin the past—that it isirrelevant to any fair determination of employee honesty, reliability,
or safety. For example, under WMATA'’s policy, a person who has ever had afelony conviction
for drug possession is permanently disqualified from employment in awide range of jobs,
including bus operator and custodian, even if the applicant has been drug-free and held a steady
job for 10 or 20 years.

2. WMATA’s policy leads to grossly unfair results for many qualified, hard-working
applicants and employees, including, for example, Plaintiffs:

e Erick Little, a47-year-old man who worked as a bus driver for Montgomery
County’ s Ride-On Transportation Service (“Ride-On”), had his job offer as abus
operator for WMATA withdrawn based on a conviction for ssmple drug
possession that was more than 25 years old and stemmed from an incident when

hewas just 19 years old;
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e Lawrence Whitted, a 58-year-old man, was fired from his job as a MetroAccess
driver for aWMATA contractor, even though he had performed the job
successfully for more than five years, based on adrug-related conviction from
1989, which he had disclosed when heinitially applied for the job; and

e Marcedlo Virgil, a45-year-old man, was fired from his job as a custodian with a
WMATA contractor and denied an equivalent position with WMATA (which
came with better pay and benefits) based on a drug-related conviction that was 15
years old, even though he disclosed the conviction before he started work for the
contractor, and his supervisors had encouraged him to apply for the position at
WMATA.

The above are just afew examples of qualified individuals who have been barred from
employment under WMATA’s policy. Excluding these qualified individualsis unwarranted and
unfair.

3. WMATA'spolicy isfar more restrictive than necessary to protect public safety.
The federal Transportation Security Administration, which hires individuals to screen passengers
at airport checkpoints, uses background screening standards that are less onerous than
WMATA’s. Moreover, several of WMATA’s member jurisdictions, including the District of
Columbia, have more flexible background screening policies than WMATA does. And other
transit authorities, such as the Chicago Transit Authority, have policies that affirmatively seek to
hire individuals with criminal records.

4. WMATA’spolicy isnot only overly harsh, it also has a discriminatory effect on
qualified African-American workers. The number of Americans who have a crimina record has

increased dramatically in recent decades. Historically and at present, African-Americans have
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been hardest hit by this national trend because of racial profiling and other discriminatory
policies and practicesin our criminal justice system. For thisreason, African-Americansin the
Washington, D.C. metropolitan area are more likely to have crimina convictions than members
of other racial groups. Racia disparitiesin rates of arrests and convictions are not explained by
disproportionate rates of criminal activity. A recent study revealed that, while rates of drug use
in Washington, D.C. are roughly equal across al races, African Americans are arrested for drug
offenses far more often than individuals of other races. Accordingly, WMATA’s use of criminal
background checks unfairly and disproportionately limits opportunity for qualified African-
American employees and applicantsin violation of federa and local antidiscrimination laws.
This lawsuit seeks equal opportunity for al who have been wrongly fired or denied employment
because of WMATA'’s overbroad and unnecessarily punitive background screening policy.

FACTUAL BACKGROUND

5. WMATA was created in 1967 by an interstate compact between the District of
Columbia, the State of Maryland, and the Commonwealth of Virginiato develop and operate a
regional transportation system. Through its network of Metrorail, Motorbus, and MetroAccess
systems, it serves a population of approximately five million people in the District of Columbia;
the Maryland counties of Montgomery and Prince Georges; the Virginia counties of Arlington,
Fairfax, and Loudoun; and the Virginiacities of Alexandria, Fairfax, and Falls Church.

WMATA operates the second-largest heavy rail transit system, the sixth-largest bus network, and
the fifth-largest paratransit service in the United States. WMATA serves a diverse popul ation:
of its bus passengers, 59% are African American, 19% white, 10% Latino, 4% Asian, 2% multi-

racial, and 1% Native American.
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6. WMATA isamaor employer in the greater Washington, D.C. metropolitan area.
WMATA employs directly or through third-party contractors over 12,000 workers who drive and
operate buses and trains; maintain and repair buses and trains; perform janitorial services at its
facilities and administrative offices; perform landscaping services at its facilities and
administrative offices,; perform track, equipment, and electrical repair; and perform training
services. Positionsat WMATA can provide a middle-class income and offer valuable training
and promotional opportunities, including for workers without formal higher education.

7. For more than 30 years, WMATA hired and promoted qualified employees,
including some employees who had prior criminal convictions. For example, WMATA
employed qualified formerly incarcerated individuals to assist them in re-entering society
successfully through its contract with EPSI. Prior to 2009, WMATA disqualified job applicants
from positions having direct contact with the public only if they had two felony convictions
within three years, or three felony convictions within ten years for any crime against person,
property, or society. See Metro News Release, “Metro implements stricter hiring standards”
(attached as Exhibit A). Misdemeanor convictions were considered on a case-by-case basis, with
consideration given to the nature of the offense, the time lapse since the offense, and efforts at
rehabilitation.

8. On August 19, 2009, WMATA announced a stricter policy (“2009 Policy”) that
disqualified a much broader class of job applicants. See WMATA Pre-Employment Background
Check Standards (attached as Exhibit B). WMATA’s 2009 Policy disqualified, anong others:
(i) al applicants, “except positions having direct contact with the public,” who had asingle
felony conviction of any kind or two misdemeanor convictions for drug possession or acrime

against person, property, or society within the last five years, (ii) al applicants for “positions
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having direct contact with the public” who had a single felony conviction of any kind or two
misdemeanor convictions for drug possession or a crime against person, property, or society
within the last ten years, and (iii) al applicants who had a conviction for a“crime of violence,”
regardless of the time lapse since the offense.

9. On December 22, 2011, WMATA expanded the policy to exclude an even
broader class of workers.

10.  Specificaly, on that date, WMATA promulgated arevised policy (“2011 Policy”
or “WMATA’s Criminal Background Check Policy”) that appliesto job applicants and to certain
existing empl oyees, including those who are under consideration for new positions with access to
the general public or employees who have been on a non-work status, such as on medical leave,
for 90 days or longer. See WMATA Policy 7.2.3 Background Screenings (attached as
Exhibit C).

11.  WMATA’s 2011 Policy disqualifies from employment individuals with afar
broader set of criminal convictions than the 2009 Policy. Specificaly:

@ The policy permanently disqualifies from employment in any position
(regardless of whether the position requires interaction with the public) all individuals with a
felony conviction for the sale or distribution of a controlled substance, no matter how long ago
that conviction occurred;

(b) The policy permanently disqualifies from employment in any position
(regardless of whether the position requires interaction with the public) all individuas with any
type of conviction (misdemeanor or felony) for possession of aweapon during the commission

of acrime, no matter how long ago that conviction occurred;
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(© The policy permanently disqualifies from employment in any public-facing
position, including bus operators and janitors, dl individuals with afelony conviction
involving any violence no matter how long ago that conviction occurred,;

(d) The policy disqualifies from employment in any position all individuals with a
single misdemeanor conviction in the last five years or felony conviction in the last ten years for
property crimes, including vandalism, receiving stolen goods, theft, burglary, or larceny.*

12.  Existing employees of WMATA can be terminated as aresult of acriminal
background screening—even if they disclosed their criminal history when they applied to work
for WMATA and they have had no new criminal convictions during their employment—if they
seek anew position within WMATA or if they take leave from work for 90 days or longer.

13. Onitsface, WMATA'’s Criminal Background Check Policy gives no
consideration to individual circumstances, such as the specific conduct that led to the offense;
whether the conviction resulted in probation, drug treatment, or community service; efforts at
rehabilitation; or whether the conviction has been expunged.

14.  WMATA'’s Crimina Background Check Policy does not distinguish between
positions with widely divergent job functions or responsibilities. For example, the 2011 Policy
uses the same list of disqualifying offenses for applicants for jobs ranging from station manager
to bus operator to custodian.

15. WMATA requires its contractors, including Diamond, EPSI, and First Transit, to
utilize the 2011 Policy in hiring, promoting, and terminating employees. At least 79 individuals
have been disqualified pursuant to WMATA’s Criminal Background Check Policy from jobs

with WMATA contractors.

! The policy permanently disqualifies from employment in fiduciary positions individuals
with afelony conviction for a property crime.
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16.  WMATA’s Crimina Background Check Policy is not only unfair and
unnecessary, it aso disproportionately excludes qualified African-American job applicants and
empl oyees because the arrest and conviction rates in the Washington, D.C. metropolitan area are
disproportionately higher for African Americans than for individuas of other races.

PARTIES
l. Plaintiffs

17.  Plaintiffsareindividuals (i) against whom Defendants took an adverse
employment action, (ii) who were deterred from applying for job openings, or (iii) who were
deterred from taking medical or personal leave as aresult of WMATA’s Criminal Background
Check Poalicy, asimplemented by WMATA and/or its contractors, including Diamond, EPSI, and
First Transit:

a Paintiff ERICK LITTLE isan African-American resident of Germantown,
Maryland.

b. Plaintiff LAWRENCE WHITTED is an African-American resident of
Washington, D.C.

c. Paintiff TIMOTHY McCLOUGH is an African-American resident of
Washington, D.C.

d. Plantiff GERALD TUCKER isan African-American resident of Dumfries,
Virginia

e. Plaintiff LEROY QUARLES isan African-American resident of Suitland,
Maryland.

f. Plaintiff FITZGERALD STONEY isan African-American resident of

Washington, D.C.
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g. Plaintiff LEON McKENZIE is an African-American resident of Washington,
D.C.

h. Plaintiff LOUIA McKENZIE is an African-American resident of Hyattsville,
Maryland.

i. Plaintiff SSIDNEY DAVISisan African-American resident of Suitland, Maryland.

j. Plaintiff MARCELLO VIRGIL isan African-American resident of Washington,
D.C.

. Defendants

18.  Defendant WMATA isagovernmental body created by an interstate compact
creating atri-jurisdictional operation in the District of Columbia, the State of Maryland, and the
Commonwealth of Virginia.

19.  Atal relevant times, WMATA has continuously been doing businessin the
District of Columbia and the Washington, D.C. metropolitan area.

20. Defendant DIAMOND is atransportation company headquartered in Northern
Virginia. At all relevant times, Diamond has been a contractor for WMATA'’s MetroAccess
service, and, in such capacity, conducted business throughout the Washington, D.C. metropolitan
area.

21.  Atadll relevant times, Diamond has continuoudly done businessin the District of
Columbia and the Washington, D.C. metropolitan area.

22.  Defendant EPSI is a company headquartered in Washington, D.C. EPSl isa
staffing firm with a contract under a General Services Administration pilot program for federal
agencies, and hires contract laborers for many entities, including WMATA. At al relevant

times, EPSI operated under a subcontract with WMATA to provide janitorial and landscaping

10
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employees for WMATA administrative office buildings. Prior to the 2011 Policy, EPSI actively
recruited individuals with crimina convictionsto fill WMATA'’ s staffing needs.

23.  Atadll relevant times, EPSI has continuously done businessin the District of
Columbia and the Washington, D.C. metropolitan area.

24.  Defendant FIRST TRANSIT isatransportation company headquartered in
Cincinnati, Ohio. At all relevant times, First Transit has been a contractor for WMATA’s
MetroAccess service, and, in such capacity, conducted business throughout the Washington,
D.C. metropolitan area

25.  Atadll relevant times, First Transit has continuously done businessin the District
of Columbia and the Washington, D.C. metropolitan area.

JURISDICTION AND VENUE

26.  The Court hasjurisdiction under 28 U.S.C. 88 1331 and 1343 as this claim arose
under the Constitution, laws, or treaties of the United States, and under 8 717 of Title VI, 42
U.S.C. 8 2000e-16(c). This court also has jurisdiction pursuant to the Declaratory Judgment Act,
28 U.S.C. § 2201.

27.  Venueisproper in this Court pursuant to 42 U.S.C. § 2000e-5(f)(3), because
Defendants’ unlawful employment practices were committed in Washington, D.C., and Plaintiffs
were terminated from jobs that took place, or would have been based, in Washington, D.C.
Additionally, venueis proper pursuant to 42 U.S.C. § 1391(e)(3) because Plaintiffs Lawrence
Whitted, Timothy McClough, Fitzgerald Stoney, and Marcello Virgil reside within thisjudicial

district.

11
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EXHAUSTION OF ADMINISTRATIVE REQUIREMENTS

28.  On September 6, 2012, a member of the proposed class filed a Charge of
Discrimination with the U.S. Equal Employment Opportunity Commission (“EEOC”) against
WMATA based on the revocation of a contingent offer of his employment with WMATA. That
class member explicitly chalenged the criminal background check policy used by WMATA
because it has a disparate impact on African Americans asaclassin violation of Title VIl of the
Civil Rights Act of 1964.

29.  OnNovember 5, 2013, Plaintiff Little filed atimely charge of discrimination with
the EEOC against WMATA based on the rescission of a contingent employment offer. Mr.
Little explicitly challenged the criminal background check policy employed by WMATA
because it has a disparate impact on African Americans asaclassin violation of Title VII of the
Civil Rights Act of 1964. On July 15, 2014, Mr. Little requested a Notice of Right to Sue. The
Attorney General isnow required to issue a Notice of Right to Sue. 42 U.S.C. § 2000e-5(f)(1).

30. On July 26, 2013, Plaintiff Whitted filed a Questionnaire with the EEOC based on
the termination of his employment with Diamond. Mr. Whitted explicitly challenged the
criminal background check policy employed by WMATA and Diamond because it has a
disparate impact on African Americans as aclassin violation of Title V11 of the Civil Rights Act
of 1964. On October 28, 2013, Mr. Whitted filed atimely Charge of Discrimination with the
EEOC. Mr. Whitted alleged that the criminal background check policy employed by WMATA
and Diamond was racially discriminatory because it has a disparate impact on African
Americansasaclassin violation of Title VII of the Civil Rights Act of 1964. On July 15, 2015,
Mr. Whitted requested a Notice of Right to Sue. The Attorney General and EEOC now are

reguired to issue a Notice of Right to Sue. 42 U.S.C. § 2000e-5(f)(1).

12
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3L On January 4 and March 4, 2013, Plaintiff McClough timely filed a Charge of
Discrimination with the EEOC against WMATA and EPSI based on the termination of his
employment with EPSI. Mr. McClough explicitly challenged the crimina background check
policy employed by WMATA and EPSI as constituting racial discrimination against him, and
African Americans asaclass, in violation of Title VIl and other applicable laws. On July 15,
2015, Mr. McClough requested a Notice of Right to Sue. The Attorney Genera and EEOC now
arerequired to issue a Notice of Right to Sue. 42 U.S.C. 8§ 2000e-5(f)(1).

32.  On September 13, 2013, Plaintiff Louia McKenzie timely filed a Charge of
Discrimination with the EEOC against WMATA and First Transit based on the denia of his
employment with First Transit. Mr. McKenzie explicitly challenged the criminal background
check policy employed by WMATA and First Transit as constituting racial discrimination
against him, and African Americans and Latinos as aclass, in violation of Title VII and other
applicable laws. On July 15, 2015, Mr. McKenzie requested a Notice of Right to Sue. The
Attorney General and EEOC now are required to issue a Notice of Right to Sue. 42U.S.C. 8§
2000e-5(f)(2).

33.  Theremaining named plaintiffs have timely filed Charges of Discrimination with
the EEOC.

34.  Inaddition, Defendants have been on notice from the EEOC and other terminated
employees and applicants for over a year of the class-wide discriminatory impact of WMATA’s
Criminal Background Check Policy.

35.  Theother Plaintiffs timely filed Charges of Discrimination with the EEOC, and
requested Notices of Right to Sue on July 15, 2015. The Attorney General and EEOC now are

required to issue each Plaintiff aNotice of Right to Sue. 42 U.S.C. § 2000e-5(f)(1).

13
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36.  All other prerequisites to the filing of this suit have been fulfilled.

CLASS DEFINITION

37.  Paintiffs bring this case as a class action under Federal Rules of Civil Procedure
23(a), 23(b)(2), and 23(b)(3) on behdf of all African-American persons who, since February 23,
2012, have been terminated or otherwise permanently separated from their positions, suspended
with or without pay, deterred from applying for internal job openings, deterred from taking
medical or personal leave, and/or denied employment with WMATA or any third party
contractor or subcontractor as aresult of WMATA’s Crimina Background Check Policy (the
“Class’), including the following subclasses:
Contractor Subclasses: All African-American persons who:
Diamond Subclass—since July 26, 2012 have been fired, suspended with or
without pay, deterred from applying for internal job openings, deterred from
taking medical or personal leave, and/or denied employment with Diamond as a
result of WMATA'’s Criminal Background Check policy.
EPSl Subclass—since March 4, 2012 have been fired, suspended with or without
pay, deterred from applying for internal job openings, deterred from taking
medical or personal leave, and/or denied employment with EPS| as aresult of
WMATA'’s Crimina Background Check policy.
First Transit Subclass—since September 13, 2012 have been fired, suspended
with or without pay, deterred from applying for internal job openings, deterred
from taking medical or personal leave, and/or denied employment with First
Transit asaresult of WMATA'’s Criminal Background Check policy.

CLASSACTION ALLEGATIONS

38. Plaintiffs bring this action as a class action under Federal Rule of Civil
Procedure 23(b)(2) and (3) for violations of, inter alia, Title VII of the Civil Rights Act of 1964,
as amended, 42 U.S.C. 88 2000e et seq.; the Fair Credit Reporting Act, 15 U.S.C. § 1681; and
the District of Columbia Human Rights Act of 1977, D.C. Code § 2-1402.01. The Class consists

of all terminated employees, employees suspended with or without pay, employees deterred from

14
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applying for internal job openings, employees deterred from taking medical or personal leave,
and applicants denied employment based on WMATA’s Criminal Background Check Policy.
39.  WMATA’sCrimina Background Check Policy has harmed all members of the
Class. Paintiffs estimate that members of the Class are so numerous that joinder of all members
isimpracticable.
40. Defendants relationship with the members of the Class and Defendants
application of WMATA’s Criminal Background Check Policy with respect to members of the
Class has been substantially uniform. Questions of law and fact will predominately be common
to the Class.
41. Defendants have acted in a manner generally applicable to the members of the
Class, thereby making appropriate final injunctive relief with respect to the Class as awhole.
42. WMATA has adopted asingle, uniform policy that is used for all employees and
applicants to WMATA and its contractors and subcontractors.
43.  Thereare questions of law and fact common to the Class, and these questions
predominate over any questions affecting only individual members. Common questionsinclude,
but are not limited to:
@ Whether Defendants’ application of WMATA'’s Crimina Background Check
Policy violates Title VII;

(b)  Whether Defendants application of WMATA'’s Crimina Background Check
Policy violates the District of Columbia Human Rights Act;

(© Whether Defendants maintain a single, uniformly applied criminal background

check policy;

15
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(d)

(€)

(f)

(9)

(h)

44,

Whether Defendants’ application of WMATA'’s Criminal Background Check
Policy deters or excludes applicants, or causes employees to be terminated based
on apast crimina conviction, who are otherwise eligible for employment;
Whether Defendants’ application of WMATA'’s Crimina Background Check
Policy to deter or exclude applicants, or terminate employees based on a past
criminal conviction, has a disparate impact on African-American applicants
and/or employees;

Whether Defendants’ application of WMATA'’s Crimina Background Check
Policy to deter or exclude applicants, or terminate employees based on a past
criminal conviction, isjob-related and consistent with business necessity;
Whether less discriminatory policies exist that would meet Defendants’ legitimate
business needs, if any; and

What equitable and injunctive relief for the Classis warranted.

Paintiffs claims are typical of the claims of the Class: (1) each of the Plaintiffs

either was terminated from employment or denied employment by Defendants; (2) each received

or would have received a criminal background screening pursuant to WMATA’s Criminal

Background Check Policy; (3) each was terminated from employment, deterred from seeking

employment, deterred from taking medical or personal leave, or denied employment based on a

criminal conviction; and (4) each has the same discrimination claim based on disparate impact.

All of these claims are shared by each and every Class member.

45,

Paintiffs fairly and adequately represent and protect the interest of the members

of the Class. Plaintiffs have no conflict with one another or Class members. Plaintiffs are

16
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committed to the goal of having WMATA reviseits hiring policy and practice to reduce or
eliminate its discriminatory impact on African-American applicants and employees.

46.  Plaintiffs have retained counsel competent and experienced in complex class
action employment discrimination litigation.

47.  Thisactionissuperior to any other method for the fair and efficient adjudication
of thislegal dispute. Defendants have acted and/or refused to act on grounds generally
applicable to the Class, making appropriate declaratory and injunctive relief with respect to
Paintiffs and the Class asawhole. The Class members are entitled to injunctive relief to end
Defendants' common, uniform, unfair, and discriminatory policy and practice.

STATEMENT OF THE CLAIM

l. Claims of the Plaintiffs

A. Erick Little

48.  Plantiff Erick Littleisa47-year-old African-American man whose job offer to
work asa WMATA bus operator was unfairly revoked based on a 27-year-old drug-related
conviction, despite his successful employment as a bus driver for Montgomery County’ s Ride-
On.

49.  InJuly 2013, Mr. Little received a contingent offer of employment for a position
as a Bus Operator with WMATA after passing the requisite tests and physical examination. The
offer was rescinded three weeks later due to the results of his criminal background check.

50. In 1987, Mr. Little was convicted of possession of a controlled and dangerous
substance. Mr. Little was 19-years-old at the time of this offense. Mr. Little served six months

in awork-release center and 12 months of probation. Mr. Little was aso convicted of three

17
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misdemeanors in 1996, 2003, and 2006, respectively. Each of these convictions resulted in one
year of probation.

51.  Mr. Little disclosed his crimina history, including his 1987 conviction, to a
WMATA employee during his interview, and was told, “1 don’t think they should hold this
against you since it was 27 years ago.” Following Mr. Little's disclosure, WMATA extended a
conditional offer. Notwithstanding the interviewer’s admission, WMATA subsequently
rescinded the offer.

52.  After Mr. Little's offer was rescinded and he was informed of WMATA's
Criminal Background Check Policy, he was deterred from applying for further employment at
WMATA given hiscriminal history.

53. Mr. Littleiswell-qualified to work for WMATA. At the time he applied for the
Bus Operator position, Mr. Little was employed as a Bus Operator for Montgomery County’s
Ride-On, ajob in which he followed bus routes that are routinely used by WMATA bus drivers.
Mr. Little has a'so worked as acommercial driver for various companies and municipal
government agencies in the Washington, D.C. metropolitan area. Currently, Mr. Littleis
employed as atruck driver by Montgomery County’ s Department of Liquor Control.

B. Lawrence Whitted

54.  Paintiff Lawrence Whitted is a 58-year-old African-American man who was
unfairly fired from his job at Diamond asa WMATA MetroAccess driver/operator based on a
24-year-old drug-related conviction, despite his successful work at MetroA ccess for over five

years prior to hisfiring.

18



Case 1:14-cv-01289-RMC Document 84 Filed 06/09/15 Page 19 of 61

55.  Mr. Whitted was convicted of distribution of a controlled substance in 1989, 18
years before he was employed by Diamond and WMATA, for which he was sentenced to three
yearsin an inpatient drug treatment program.

56.  Mr. Whitted declined to pursue direct employment with WMATA or adifferent
WMATA contractor because of the high likelihood he would be disqualified from employment
under WMATA'’s Criminal Background Check Policy.

57.  Mr. Whitted iswell-qualified to work for Diamond and WMATA. Mr. Whitted
worked for Diamond for over five years. Mr. Whitted has also worked as a commercial driver
for other companies in the Washington, D.C. metropolitan area.

C. Timothy McClough

58. Plaintiff Timothy McClough is a57-year-old African-American man who was
unfairly fired from his job at EPS| asa WMATA |landscaper based on a 22-year-old drug-rel ated
conviction, despite his successful work as alandscaper and custodian for WMATA for over six
years prior to hisfiring.

59. Mr. McClough was convicted of adrug-related felony in 1990, for which he
served three and one-half yearsin federal prison and completed a drug rehabilitation program. In
2006, he was convicted of misdemeanor possession and received a sentence of 40 hours of
community service and drug rehabilitation.

60.  Mr. McClough iswell-qualified to work for EPSI and WMATA and had been
employed by these entities since 2006.

D. Gerald Tucker

61. Paintiff Gerad Tucker isa 35-year-old African-American man who was unfairly

denied reinstatement by WMATA for hisjob as atrain operator based on a nine-year-old
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misdemeanor weapons charge (for which Mr. Tucker was sentenced to probation), despite his
successful work asaWMATA bus and train operator for over five years prior to the denia of
reinstatement.

62. On January 25, 2013, Mr. Tucker, who is asingle father, was terminated because
he had accrued a number of unexcused absences to care for his young son. Initialy, in
May 2013, Mr. Tucker was notified by his union, Amalgamated Transit Union Local 689
(“Local 689"), that he would bereinstated. On June 12, 2013, however, Mr. Tucker was notified
that he would not be rehired due to his criminal record.

63. Mr. Tucker’s criminal history consists of only one misdemeanor in 2004, for
which he pled guilty to brandishing afirearm. Mr. Tucker was sentenced to two years of
probation, which he successfully completed.

64.  On October 9, 2013, Mr. Tucker was informed by the union representative that he
would be reinstated without back pay. Mr. Tucker was not provided abasis for his reinstatement
and was given no assurances that his criminal background would not again be used in the future
asabasisfor disqualifying him from employment. Asaresult, Mr. Tucker is deterred from
taking persona or medical leave and is deterred from applying for a new position within
WMATA for fear that his criminal background will again result in termination of his
employment.

E. Leroy Quarles

65.  Paintiff Leroy Quarlesisa53-year-old African-American man who was unfairly
fired from hisjob a Diamond asa WMATA MetroA ccess driver/operator based on a 25-year-
old conviction for assault and robbery (for which Mr. Quarles was sentenced to probation),

despite his successful work at MetroAccess for over three years prior to hisfiring.
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66. Mr. Quarles, in conformance with WMATA'’s Criminal Background Check
Policy, underwent a background check in May 2013. Near the end of May 2013, Diamond and
WMATA were notified that Mr. Quarles had a disqualifying criminal conviction.

67.  Mr. Quarles was convicted in 1988 of assault and attempted robbery, and
sentenced to two years probation. Mr. Quarles successfully completed his sentence and
probation.

68.  Mr. Quarles continued to work asa WMATA MetroAccess driver/operator while
Diamond appeal ed application of WMATA’s Criminal Background Check Policy on
Mr. Quarles's behalf. On July 2, 2013, Mr. Quarles was removed from service as aresult of
WMATA’spolicy. On July 16, 2013, Mr. Quarles was fired.

69. Mr. Quarlesiswell-qualified to work for Diamond and WMATA. Prior to being
terminated, Mr. Quarles had worked for Diamond asa WMATA MetroA ccess bus
driver/operator for three years.

F. Fitzgerald Stoney

70. Paintiff Fitzgerald Stoney is a 62-year-old African-American man with more than
40 years of experience as alaborer, including numerous jobs laying railsfor WMATA. Hewas
unfairly denied ajob as a mechanic technician for aWMATA contractor based on convictions
that are decades old.

71.  InFebruary 2012, Mr. Stoney applied online for the mechanic technician position
and, on February 25, 2012, at WMATA'’sinvitation, he sat for athree-part written assessment

test.
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72.  OnApril 13,2012, WMATA sent Mr. Stoney a letter stating that it was denying
his employment application due to the results of his criminal background check. Mr. Stoney
never received any other explanation or communication from WMATA about his application.

73.  Mr. Stoney’s crimina history is decades old and unrelated to the position of
mechanic technician. In 1983, Mr. Stoney was convicted of armed robbery and was incarcerated
until 1988.

74.  Mr. Stoney iswell-qualified for the position of mechanic technician. He has been
performing work similar to that required of a mechanic technician since 1971, when he joined
Laborers Local 456 (now Laborers Loca 657). Through the union, Mr. Stoney received training
for tasksincluding drilling and laying railroad tracks. He has since worked on avariety of
contracts, including contracts that involved laying rails for WMATA, for more than 40 years.

G. Leon McKenzie

75.  Mr. Leon McKenzieis a52-year-old African-American man who was
automatically disqualified for ajob as abus driver at WMATA based on adrug-related
conviction from 1995, despite his long history of successful employment.

76. Early in 2013, Mr. Leon McKenzie applied online for a position as a bus operator
a WMATA. WMATA invited himto sit for athree-part skills assessment test, which he passed.
He then participated in a full-day job interview.

77.  Attheconclusion of theinterview, in March 2013, Mr. Leon McKenzie received
a contingent offer of employment as a bus operator.

78.  OnJune 14, 2013, WMATA sent Mr. Leon McKenzie a letter stating that it
intended to withdraw his job offer based on the results of his criminal background check. He

received a second letter dated June 28, 2013, formally rescinding the offer.
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79.  After hereceived the letters, Mr. Leon McKenzie contacted the company that
conducted the background check, First Choice Background Screening, and learned that he had
been automatically disqualified based on a 19-year-old felony conviction. He requested, and was
refused, a copy of the criminal background report that was the basis for his disqualification.

80.  Mr. Leon McKenzie believes that the basis of his disqualification was his 1995
conviction for attempted possession with intent to distribute a controlled substance.

81l.  Mr.Leon McKenzieiswell-qualified for the position of bus operator. He
possesses alearner’ s permit for acommercial driver’ s license and has maintained steady
employment for over a decade as a staff accountant, construction worker, and skilled laborer. He
also maintains asmall roster of private accounting clients and volunteers as atax preparer at his
church during tax season.

H. Louia McKenzie

82. Paintiff LouiaMcKenzieis a47-year-old African-American man who was
unfairly denied a position as a MetroAccess operator at First Transit—despite nearly four years
of recent experience doing the exact same job at a different WMATA contractor—based on
convictions more than 20 years old.

83.  Mr. LouiaMcKenzie applied to First Transit after his former employer, MV
Transportation, lost its contract with WMATA. First Transit responded to his application by
asking him to report for atraining program. He completed the training program and was
scheduled to begin work on June 17, 2013.

84.  OnJune 14, 2013, Mr. Louia McKenzie received a phone call from First Choice
Background Screening informing him that his crimina background check would prevent him

from beginning work as schedul ed.
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85. At no point prior to, or after, the retraction of hisjob offer did Mr. Louia
McKenzie receive a copy of the report that First Transit used as the basis for its adverse action, a
description in writing of his rights under the Fair Credit Reporting Act, or an opportunity to
dispute the accuracy of the information contained in the report.

86. In 1991, Mr. Louia McKenzie was convicted of assault and robbery and was
incarcerated until 2007. He successfully completed five years on parole from 2007 to 2012. He
has had no other convictions since his releasein 2007.

87.  Mr. LouiaMcKenzieiswell-quaified for the position of MetroAccess operator,
having worked in the position for nearly four years leading up to his application to First Transit.
From 2009 to 2013, he worked as a MetroAccess operator for MV Transportation, aformer
WMATA contractor. Before being hired by MV Transportation in 2009, Mr. Louia McKenzie
disclosed his criminal history and was informed that it was not relevant because his convictions
were more than ten years old at that time.

Il Sidney Davis

88.  Sidney Davisis a69-year-old African-American man who is currently employed
as abus operator by WMATA.

89.  Mr. Davis applied for a position as a bus operator in 2002. During his 2002
interview with WMATA representatives he disclosed his crimina history.

90. WMATA hired Mr. Davis as a bus operator in 2003.

91.  Mr. Daviswas terminated from his employment at WMATA in 2006 for
discussing politics on his bus route, but he returned to his position in 2007 after he won his union

arbitration. He has served as a bus operator without incident since 2007.
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92.  In1972, Mr. Davis was convicted for murder and other felonies. He was released
on parolein 1992, and he has had no arrests or convictions since that date. Mr. Davis' s parole
was terminated early on May 16, 2013.

93.  In 2006, Judge Hogan of this Court noted: “There is no reason to believe that
[Sidney] Davisis not rehabilitated.”

94.  Mr. Davisisfearful that if he takes leave for more than ninety (90) days, his
criminal background will be viewed and he will be unable to return to work. Mr. Davis has had
to curtail medical leave—that his physicians advised him to take—for fear that his criminal
background would be viewed and that he would not be allowed to return to work under
WMATA'’spalicy.

J. Marcello Virgil

95. Paintiff Marcello Virgil is a45-year-old African-American man who was
unfairly fired from his job as a custodian with aWMATA contractor based on a drug-related
conviction that was 15 years old, even though he disclosed the conviction before he started work.
Mr. Virgil was also wrongly denied a custodian job a WMATA, which involved the same work
for better pay and benefits, based on the same conviction, notwithstanding that his supervisor had
suggested he apply.

96.  Mr. Virgil was employed by EPSI asa WMATA seasonal |andscaper from July to
September 2011. In April 2012, he was rehired by EPSI asa WMATA seasonal landscaper and
required to submit to a criminal background check. Mr. Virgil disclosed his prior conviction,
agreed to the screen, and was cleared to begin work. In November 2012, Mr. Virgil was offered

ayear-round position at EPS| performing custodial servicesfor WMATA.
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97. In March 2013, Mr. Virgil completed an authorization form to allow EPSI to
conduct another criminal background check so that it could renew his WMATA-issued
identification card. Lessthan aweek later, on March 21, 2013, Mr. Virgil was terminated dueto
his criminal background report—which included only the old conviction that he had already
disclosed.

98.  Prior to the termination of his employment, Mr. Virgil did not receive a copy of
the report that EPSI used to terminate his employment, a description in writing of hisrights
under the Fair Credit Reporting Act, or an opportunity to dispute the accuracy of the information
contained in the report.

99.  AlsoinMarch 2013, Mr. Virgil applied for a full-time position as a custodian
directly at WMATA. The custodian position involved the same work responsibilities that Mr.
Virgil was aready handling as an EPSI employee, but offered better pay and benefits. WMATA
contacted Mr. Virgil and indicated that he would be scheduled for an interview in April 2013
contingent on the results of his crimina background check.

100. WMATA never scheduled Mr. Virgil for aninterview. To Mr. Virgil’s
knowledge, WMATA disqualified him from employment as a custodian based on his crimina
background check.

101. Mr. Virgil was convicted of adrug-related felony in 1998, for which he was
incarcerated for 22 months.

102. Mr. Virgil iswell-qualified for the position of custodian at EPSI and WMATA; he
was employed as a custodian at EPSI from 2012 to 2013 and would have performed substantialy

the same tasksat WMATA. Additionaly, Mr. Virgil’s supervisor aa WMATA had encouraged
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him to apply to WMATA based on his successful performance at EPSI, and his former
supervisors at WMATA submitted aletter of recommendation on his behalf.

. WMATA’s Criminal Background Check Policy I's Unlawful
and Racially Discriminatory

A. WMATA’s Criminal Background Check Policy Is Not Job-Related or
Consistent with Business Necessity

103. WMATA'’s Criminal Background Check Policy is overly broad and unnecessarily
restrictive because it excludes workers on the basis of convictions that are irrelevant to any fair
determination of employee honesty, reliability, or safety in that WMATA’s Crimina
Background Check Policy:

@ Excludesworkerson the basis of convictionsthat occurred in the distant
past. WMATA'’s Criminal Background Check Policy permanently disqualifies employees and
job applicants with certain types of criminal convictions, such as distribution of a controlled
substance, even if the worker has been drug-free and held a steady job for decades. For other
types of convictions, WMATA’s Crimina Background Check Policy disqualifies employees and
job applicants with convictions within the last five or ten years—arbitrary cutoff datesthat are
not based on scientific or other evidence of whether the conviction is likely to predict worker
wrongdoing. Although WMATA contends that its policy is necessary to combat employee fraud
and wrongdoing, WMATA does not track—and has never tracked—how many instances of
fraud, waste, abuse, criminal wrongdoing, accidents, or injuries have been caused by employees
with a criminal record or whether such instances of misconduct are more or less frequently
caused by employees with a criminal record as compared to other employees; and

(b) Excludes workerson the basis of convictionsthat are not sufficiently related
to the duties of particular positions. WMATA’s Criminal Background Check Policy

categorizes al positions at WMATA and its contractors as (1) positions involving access to the
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general public, (2) positions involving fiduciary duties, or (3) other positions. These categories
are overly broad and insufficiently tailored to the actual job responsibilities expected of
WMATA employeesin particular positions. For example, positions involving “access to the
general public” include bus operator, custodian, station manager, cleaner/shifter, and revenue
collector. WMATA'’s Criminal Background Check Policy fails to distinguish between
convictions that could be linked to specific risks associated with each of these positions and
convictions that are wholly unrelated to the job at issue.

104. Nor does WMATA'’s Criminal Background Check Policy provide for an
individualized assessment to determine that the particular employee or job applicant’s criminal
conviction isjob-related, such that disqualifying the particular worker would be consistent with
business necessity.

B. WMATA’s Criminal Background Check Policy Has a Discriminatory Effect
on African Americans

105. WMATA'’s Crimina Background Check Policy has a discriminatory effect on
employment at Defendants WMATA, Diamond, EPSI, and First Transit, and other WMATA
contractors and subcontractors.

106. The number of Americanswho have an arrest or conviction record has multiplied
in recent decades, leading to an increase in the number of job applicants and workers who may
be disgualified by criminal background checks. An estimated 12 to 14 million Americans of
working age are formerly incarcerated or have afelony conviction.?

107.  African Americans have been disproportionately affected by these national trends

because of racia disparitiesin the criminal justice system. Recent statistics from the FBI show

2 John Schmitt & Kris Warner, Ex-offenders and the Labor Market 2 (Ctr. for Econ.
Policy & Research, Nov. 2010).
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that African Americans accounted for more than 3 million arrests in 2009 (28.3% of total
arrests), even though they represented only 12.9% of the general population.® One study found
that in 2005, African Americans represented 14% of current drug users but constituted 33.9% of
persons arrested for drug offenses.”

108. WMATA'’s employees and job applicants come from the Washington, D.C.
metropolitan area, including the District of Columbia and neighboring counties and citiesin
Maryland and Virginia

109. Inthe Washington, D.C. metropolitan area, a disproportionate number of persons
arrested, convicted, and incarcerated are African American, compared to the demographics of the
population. According to information published by the D.C. Sentencing and Criminal Code
Revision Commission (*Commission”), historically, on an annual basis, over 90% of the persons
convicted of acrime in Washington, D.C. have been African American, despite constituting
roughly 60% of the total population in the 1990s and 2000s. For example, between 1993 and
1998, 95% of the individuals convicted were African American. Of the 17,332 individuals
convicted and sentenced during the 1993 to 1998 period, 15,331 were African American, 624
were white, and 193 were other races.”> Similarly, between 1996 and June 2002, African
Americans represented 94.1% of criminal convictions.

110. Thedata published by the Commission indicates that these historical trends of

disproportionate convictions of African Americans continue to thisday. From 2009 to 2012,

3 Crimein the United States, 2009 U.S. Department of Justice—Federal Bureau of
Investigation (Sept. 2010) tbl. 43, http://www2.fbi.gov/ucr/cius2009/arrests/index.html.

* Marc Mauer, Justice for All? Challenging Racial Disparitiesin the Criminal Justice
System, Am. Bar Ass'n (2010).

> |nformation about race was missing from 1,193 cases.
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over 90% of the persons convicted of crimesin the District of Columbiawere African American,

despite African Americans constituting roughly 50% of the total population in 2010:

Year Per centage
2009 96.2%
2010 96.6%
2011 95.3%
2012 92.4%

111.  African Americans in the Washington, D.C. metropolitan area are incarcerated at
rates significantly higher than whites. According to U.S. Census data, in each of the jurisdictions
served by WMATA, adisproportionate number of persons detained in local jailsin 2010 were

African American compared to the demographics of the population:

Jurisdiction Percentage | Percentage
Black Black

(Population) | (Detained)
Washington, D.C. 50.7% 87.4%
Montgomery Cnty., Md. 17.2% 54.8%
Prince George' s Cnty., Md. 64.5% 79.05%
Arlington Cnty., Va. 8.5% 57.17%
Fairfax Cnty., Va 9.2% 38.11%
City of Alexandria, Va. 21.8% 52.75%

112. Based on datafrom the Bureau of Justice Statistics, African Americans are
incarcerated at 19 times the rate of whitesin the District of Columbia. African Americans also

experience disproportionate rates of incarceration in Maryland and Virginia (5.5 and 5.9 times
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the rate of whites, respectively).® Stated differently, African Americans are overrepresented in
prisons and jails. African Americans represent 68% of Maryland’ s incarcerated population but
only 29% of the state’ s total population. Similarly, African Americans constitute 58% of
incarcerated individuals but only 19% of the total population in Virginia.’

113. By barring individuals with certain types of convictions from employment,
WMATA’s Crimina Background Check Policy has had a disparate impact on African-American
workers by precluding them from obtaining or retaining their employment with WMATA and its
contractors, or by deterring them from seeking advancement opportunities or taking medical or
personal leave. Simply stated, more African Americans are precluded from obtaining
employment or have otherwise experienced adverse employment action from WMATA'’s
Criminal Background Check Policy more frequently than individuals of other races.

C. Less Restrictive Alternatives Are Availableto Achieve WM ATA’s L egitimate
Business Needs

114. There are avariety of less discriminatory aternatives that Defendants could adopt
that would be fair and nondiscriminatory without compromising public safety.

115. Lessdiscriminatory aternatives include removing or limiting significantly the use
of permanent disqualification based on certain criminal convictions; modifying the cutoff dates
for certain criminal convictions based on available scientific or other evidence of whether the
conviction is likely to predict future worker wrongdoing; limiting disqualification based on prior

criminal convictions to convictions that are sufficiently related to the particular job at issue; and

® Marc Mauer & Ryan S. King, Uneven Justice: State Rates of Incarceration by Race
and Ethnicity 11 (Sentencing Project, July 2007).

’ Prison Policy Initiative, 50 State Incarceration Profiles.
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providing employees and applicants the opportunity to rebut presumptive disqualification by
explaining why their criminal history is no longer relevant.

116. Hexible background screening policies are workable. WMATA previousy
utilized a more flexible background screening policy, and, despite its assertions that inflexible
disqualifiers are necessary to combat worker fraud and wrongdoing, thereis no data regarding
employee misconduct that could support WMATA'’ s adoption of more restrictive policiesin
2009 and 2011.

117. Several other local regiona transportation organizations, including Arlington
Transit, Annapolis Transit, Veolia Transportation, and Ride-On, utilize comparatively flexible
background screening policies. Plaintiffsinclude individuals who work or have worked for
Ride-On in Montgomery County, MD, which does not permanently disqualify individuals from
employment based on prior criminal convictions.

118. The American Public Transportation Association recommends that transit
authorities adopt the federal standard, developed for the Transportation Security Administration,
which include narrower bases for disqualification than WMATA’s Criminal Background Check
Policy. Likewise, the District of Columbia does not permanently disqualify individuals from
employment based on prior criminal convictions except in limited circumstances, such as
convictionsinvolving violent sex crimes.

119. Defendants have not adopted any of the less discriminatory alternatives described
above despite knowledge of the adverse and unjust impact that WMATA’s Criminal Background
Check Policy has had, and continues to have, on workers.

120. At aSeptember 12, 2013, meeting of the WMATA Board of Directors, a number

of employees who had been terminated from, or denied reinstatement to, positions at WMATA
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because of criminal convictions that predated their employment with WMATA gathered to
express their frustration about WMATA'’s Criminal Background Check Policy to the Board of
Directors. Following the meeting, those employees—together with current members of
WMATA’sworkforce, members of WMATA’s largest union, and other concerned community
members—protested outside of WMATA headquarters to express their belief that WMATA’s
2011 Policy is unfair and discriminatory.> WMATA declined to revise its policy to address the
concerns raised at the September 12, 2013 meeting and protest.

121.  OnJanuary 7, 2014, Councilmember Muriel Bowser introduced Proposed
Resolution 20-619, “ Sense of the Council on the Need for the Washington Metropolitan Area
Transit Authority to Update its Personnel Policies to Encourage the Employment of Returning
Citizens Resolution of 2014,” which callson WMATA to adopt afair and nondiscriminatory
background screening policy and to take affirmative steps to hire job applicants with prior
criminal convictions. On February 19, 2014, the Committee on Economic Development held a
public roundtable at which several workers, union members, and other concerned community
members testified, and many others attended, to support the adoption of Proposed Resolution 20-
619. On April 29, 2014, the Committee on Economic Devel opment issued a Committee Report
recommending approva of Proposed Resolution 20-619 by the full Council. WMATA declined
to reviseits policy to address the concerns raised by Proposed Resolution 20-619, the public
roundtable, and the committee report.

122.  In April 2012, the EEOC issued enforcement guidance on employers

consideration of arrest and conviction records when making employment decisions (“EEOC

8 See Dana Hedgpeth, Metro union workers protest, Washington Post (Sept. 12, 2013).
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Guidance” or “Guidance”).” In the Guidance, the EEOC discussed how employers’ use of
criminal history information can, in some instances, violate Title V11 of the Civil Rights Act,
explaining that policies that are facially race-neutral can result in disparate impact liability under
Title V11 if they disproportionately impact racial minorities (or other protected groups) and are
not job-related and consi stent with business necessity.

123. The EEOC Guidance encourages employers who choose to rely on criminal
background checks to consider three factorsin order to ensure that their use of the checksis job-
related and consistent with business necessity: (1) the nature and seriousness of the offense,

(2) the amount of time that has passed since the offense, and (3) whether the offense has any
relationship to the job at issue. The Guidance aso recommends that employers give job
applicants the opportunity to explain why they are qualified despite the past criminal offense.

124.  Alternatively, the EEOC recommends that employers validate their criminal
records policies under the Uniform Guidelines on Employee Selection Procedures.

125.  Upon information and belief, WMATA has declined to revise its Criminal

Background Check Policy in light of the EEOC Guidance.

® Equal Employment Opportunity Comm’ n, Enforcement Guidance on the Consideration
of Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. 88 2000e et seq. (April 25, 2012). The EEOC previously
issued guidance on these mattersin 1987 and 1990. See Equal Employment Opportunity
Comm’'n, Policy Satement on the Issue of Conviction Records under Title VII of the Civil Rights
Act of 1964 (Feb. 4, 1987); Equal Employment Opportunity Comm’n, Policy Statement on the
Use of Satistics in Charges Involving the Exclusion of Individuals with Conviction Records from
Employment (July 29, 1987); Equal Employment Opportunity Comm'’ n, Policy Guidance on the
Consideration of Arrest Records in Employment Decisions under Title VII of the Civil Rights Act
of 1964 (Sept. 7, 1990).
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D. WMATA’s Criminal Background Check Policy Produces Absurd and
Grossly Unfair Results

126. Asaresult of WMATA’s Crimina Background Check Policy, employees of
WMATA and its contractors have been terminated, or had job offers rescinded, from positions
that they have performed—often for many years—without issue, including:

e Therescission of ajob offer as a bus operator to Mr. Little (who was employed as
abusdriver by Ride-On in Montgomery County at the time) based on a 27-year-
old conviction for drug possession committed when he was 19-years-old and for
which he served six months in awork-release center and 12 months of probation;

e Thefiring of Mr. Tucker as atrain operator based on a nine-year-old
misdemeanor conviction, for which he was sentenced to probation;

e Thefiring of Mr. Quarles as a MetroA ccess driver based on a 25-year-old
conviction, for which he was sentenced to probation;

e Thefiring of Mr. Whitted as a MetroAccess driver because of a 24-year-old
conviction for which he was sentenced to treatment in an inpatient drug
rehabilitation facility;

e Thefiring of Mr. McClough as a building custodian because of a 23-year-old
conviction and a seven-year-old misdemeanor drug possession conviction for
which he was sentenced to drug treatment and community service;

e Therescission of ajob offer as a mechanic technician to Mr. Stoney (who has 40
years of relevant work experience) based on a 30-year-old felony and a 19-year-
old misdemeanor, even though he has worked successfully since 1994 as a
laborer, including laying rails for WMATA;

e Thefiring of Mr. Virgil as a custodian based on a 15-year-old drug conviction;
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e Therescission of ajob offer asaMetroAccess driver to Mr. LouiaMcKenzie
(who had previously worked as a MetroA ccess driver for approximately four
years) based on a 23-year-old conviction;

e Mr. Davisisunableto take medical or personal leave for greater than 90 days
without risk of being terminated from his employment based on a 43-year-old
conviction, even though he has worked at WMATA as a bus operator for the last
12 years without incident and ajudge in this Court has stated that there is “no
reason to believe” that Mr. Davis is not rehabilitated; and

e Therescission of ajob offer as a bus operator to Mr. Leon McKenzie based on a
19-year-old drug conviction, despite his having worked successfully for more
than ten years as a staff accountant, construction worker, and skilled laborer.

127. Asaresult of WMATA’s Crimina Background Check Policy, WMATA
employees are deterred from taking medical |eave for fear that they will be denied the
opportunity to return to work in positions where they have performed—often for many years—
without issue. For example, Mr. Tucker has been deterred from taking medical and/or personal
leave.

128. Asaresult of WMATA’s Policy, WMATA employees are deterred from applying
for internal job postings at WMATA, and qualified applicants are deterred from applying for
employment at WMATA and/or its contractors. For example, Mr. Little, Mr. Whitted, and Mr.
Leon McKenzie have been deterred from applying for positions for which they are qualified at

WMATA and/or its contractors.
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CLAIMSFOR RELIEF

Count I: Violations of Title VII of the Civil Rights Act of 1964,
42 U.S.C. §8§ 2000e et seq,.
(All Plaintiffsagainst All Defendants)

129. Plaintiffsincorporate by reference the allegations in al preceding paragraphs.

130. Plaintiffs bring this claim on their own behalf and on behalf of the Class.

131. Defendants policy and practice of using a criminal background screening policy
that excludes from employment persons with irrelevant and dated conviction records has harmed,
and continues to harm, Plaintiffs and the Class, and constitutes unlawful discrimination on the
basis of racein violation of 42 U.S.C. 88 2000e et seq.

132. Defendants’ policy and practice of using acriminal background screening policy
that excludes from employment persons with irrelevant and dated conviction records has a
disparate impact on African Americans, and is neither job-related nor consistent with business
necessity. Even if Defendants policy and practice of denying and/or terminating employment
based on a criminal conviction could be justified as a business necessity, which it cannot, less
discriminatory alternatives exist that would serve any |legitimate purpose.

133. Plaintiffs and the Class have no plain, adequate, or complete remedy at law to
redress the wrongs alleged herein, and the injunctive relief sought in this action is the only means
of securing complete and adequate relief. Plaintiffs and the Class are now suffering, and will
continue to suffer, irreparable injury from Defendants’ discriminatory acts and omissions.

134. Defendants’ conduct has caused, and continues to cause, Plaintiffs and the Class

substantial losses in earnings and other employment benefits.
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Count I1: Violations of D.C. Human RightsAct, D.C. Code 88 2-1401 et seq.
(Plaintiffs Quarles and Whitted against Diamond;
Plaintiffs M cClough and Virgil against EPSI;
Plaintiff Louia McKenzie against First Transit)

135. Plaintiffsincorporate by reference the allegations in al preceding paragraphs.

136. Plaintiffs bring this claim on their own behalf and on behalf of the Class.

137. Defendants policy and practice of using a criminal background screening policy
that excludes from employment persons with irrelevant and dated conviction records has harmed,
and continues to harm, Plaintiffs and the Class, and constitutes unlawful discrimination on the
basis of racein violation of D.C. Code 88§ 2-1401 et seq.

138. Defendants’ policy and practice of using acriminal background screening policy
that excludes from employment persons with irrelevant and dated conviction records has a
disparate impact on African Americans, and is neither job-related nor consistent with business
necessity. Even if Defendants policy and practice of denying and/or terminating employment
based on criminal convictions could be justified by business necessity, which it cannot, less
discriminatory alternatives exist that would serve any |legitimate purpose.

139. Plaintiffs and the Class have no plain, adequate, or complete remedy at law to
redress the wrongs alleged herein, and the injunctive relief sought in this action is the only means
of securing complete and adequate relief. Plaintiffs and the Class they seek to represent are now
suffering, and will continue to suffer, irreparable injury from Defendants’ discriminatory acts
and omissions.

140. Defendants conduct has caused, and continues to cause, Plaintiffs and the

members of the Class substantial losses in earnings and other employment benefits.
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Count I11: Declaratory Judgment under the Declaratory Judgment Act, 28 U.S.C. 88 2201-
2202, for violation Title VIl of the Civil Rights Act of 1964,
42 U.S.C. 8§ 2000e et seg., that WMATA’s Criminal Background
Check Policy Is Unlawful
(All Plaintiffsagainst All Defendants)

141. Plaintiffsincorporate by reference the allegations in al preceding paragraphs.

142. Plaintiffs bring this claim on their own behalf and on behalf of the Class.

143. Defendants conduct as herein aleged violated Title V11 of the Civil Rights Act of
1964, 42 U.S.C. 88 2000e et seq., which makes unlawful discrimination against employees on
the basis of race.

144. Defendants discriminated against Plaintiffs and the Classin violation of Title VI
when they fired them and/or denied them employment.

145. Asaproximate result of Defendants discriminatory actions, Plaintiffs and the
Class have suffered losses in compensation and earning capacity. Asaresult of those actions
and consequent harm, Plaintiffs and the Class have suffered such damages in an amount to be
proved at trial.

146. Thereisarea and actual controversy between Plaintiffs and Defendants
regarding whether Defendants' application of WMATA’s Criminal Records Policy is an ongoing
violation of Title VI of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e et seq. that is
preventing Plaintiffs from obtaining employment at WMATA.

147. Asaresult, Plaintiffs are entitled to a declaratory judgment that the practices

complained of herein are unlawful and violate Title VII of the Civil Rights Act of 1964, as

amended, 42 U.S.C. 88 2000e et seq.
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Count IV: Declaratory Judgment under the Declaratory Judgment Act,

28 U.S.C. 88 2201-2202 for violation of the D.C. Human Rights Act, D.C. Code
§ 2-1401 et seq., that WMATA’s Criminal Background Check Policy I's Unlawful
(Plaintiffs Quarles and Whitted against Diamond;

Plaintiffs M cClough and Virgil against EPSI;

Plaintiff Louia McKenzie against First Transit)

148. Plaintiffs incorporate by reference the allegations in al preceding paragraphs.

149. Plaintiffs bring this claim on their own behalf and on behalf of the Class.

150. Defendants conduct as herein aleged violated the D.C. Human Rights Act, D.C.
Code 88 2-1401 et seg., which makes unlawful discrimination against employees on the basis of
race.

151. Defendants discriminated against Plaintiffs and the Classin violation of the D.C.
Human Rights Act when they fired them and/or denied them employment.

152. Asaproximate result of Defendants' discriminatory actions, Plaintiffs and the
Class have suffered losses in compensation and earning capacity. Asaresult of those actions
and consequent harm, Plaintiffs and the Class have suffered such damages in an amount to be
proved at trial.

153. Thereisarea and actual controversy between Plaintiffs and Defendants
regarding whether Defendants' application of WMATA’s Criminal Records Policy is an ongoing
violation of the D.C. Human Rights Act, D.C. Code 88 2-1401 et seq., that is preventing
Paintiffs from obtaining employment at WMATA.

154. Asaresult, Plaintiffs are entitled to a declaratory judgment that the practices

complained of herein are unlawful and violate the D.C. Human Rights Act, D.C. Code § 2-1401

et seq.
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Count V: Violations of the Fair Credit Reporting Act, 15 U.S.C. § 1681
(Plaintiff Virgil Against EPSI;
Plaintiff Louia McKenzie against First Transit)

155. Plaintiffs incorporate by reference the allegations in al preceding paragraphs.

156. Plaintiffs bring this claim on their own behalf.

157. Defendants EPSI and First Transit willfully took adverse action against Plaintiffs
Virgil and Louia McKenzie, without providing prior notice in writing containing (1) a copy of
the consumer report that formed the stated basis of the adverse action, (2) a description of rights
under the Fair Credit Reporting Act, and (3) an opportunity to dispute the accuracy of the

information contained in the consumer report.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs and the Class pray for relief as follows:

158. Caertification of the case as a class action on behalf of the proposed Class;

159. Designation of Representative Plaintiffs Erick Little, Gerald Tucker, Leroy
Quarles, Lawrence Whitted, Timothy McClough, Fitzgerald Stoney, Marcello Virgil, Sidney
Davis, Leon McKenzie, and Louia McKenzie as representatives of the Class,

160. Designation of Leroy Quarles, Lawrence Whitted, Timothy McClough, Marcello
Virgil, Fitzgerald Stoney, and Louia McKenzie as representatives of the Contractor Subclasses,

161. Designation of Representative Plaintiffs' counsel as Class Counsdl;

162. A declaratory judgment that the practices complained of herein are unlawful and
violate Title V11 of the Civil Rights Act of 1964, as amended, 42 U.S.C. 88 2000e €t seq.; the
Fair Credit Reporting Act, 15 U.S.C. § 1681, and the D.C. Human Rights Act of 1977, D.C.

Code 88 2-1402.01 et seq.;
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163. A permanent injunction against Defendants, and al officers, agents, successors,
employees, representatives, and any and all persons acting in concert with them, from engaging
in the unlawful policies, practices, customs, and usages set forth herein;

164. Anorder that Defendants institute and carry out policies, practices, and programs
that provide equal employment opportunities for Plaintiffs and Class members who would be
eligible for employment under the EEOC Guidance and that Defendants eradicate the effects of
past and present unlawful employment practices;

165. Anorder restoring Plaintiffs and Class membersto their rightful positions as
employees, and requiring that applicants be given priority consideration for hire in job vacancies
in the positions for which they are qualified;

166. Anorder for back pay and benefits lost by Plaintiffs and the Class;

167. Anorder for compensatory damages for emotional distress suffered by Plaintiffs
and the Class;

168. Anorder for front pay for Plaintiffs and the Class,

169. Anorder for statutory, actual, and punitive damages for Plaintiffs Virgil and
Louia McKenzie against Defendants EPSI and First Transit, respectively;

170. Costsincurred, including reasonable attorneys' fees to the extent allowable by
law, including but not limited to 42 U.S.C. 88 2000e-5(k) and 2000e-16 and 15 U.S.C. 8§
1681n(a)(3) and 16810(a)(2);

171. Pre-judgment and post-judgment interest, as provided by law; and

172.  Such other and further legal and equitable relief as this Court deems necessary,

just, and proper.
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JURY DEMAND

173. Plaintiffs hereby demand atrial by jury on all issues raised in their complaint.

Dated: Washington, D.C.
June 8, 2015

Arnold & Porter LLP

John A. Freedman (DC Bar No. 453075)
Brandie N. Weddle (DC Bar No. 982859)
Tom McSorley (DC Bar No. 1001890)
555 Twelfth Street, NW

Washington, D.C. 20004

202-942-5316
John.Freedman@aporter.com

NAACP Legal Defense &

Educational Fund, Inc.
Christina A. Swarns (admitted pro hac vice)
Rachd M. Kleinman (admitted pro hac vice)
Natasha M. Korgaonkar (admitted pro hac

vice)

40 Rector Street, 5th Floor
New York, NY 10006

Respectfully submitted,

By: /¢/ John A. Freedman

Washington Lawyers Committeefor Civil
Rightsand Urban Affairs

Matthew Handley (DC Bar No. 489946)
Dennis Corkery (DC Bar No. 1016991)

11 Dupont Circle, NW

Suite 400

Washington, D.C. 20036

NAACP Legal Defense &

Educational Fund, Inc.
Ajmel A. Quereshi (DC Bar No. 1012205)
14441 Street, NW, 10th FHoor
Washington, D.C. 20005

Attorneysfor Plaintiffs and the Putative Class
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Metro News Release

For immediate release: August 19, 2009

3 sHARE  w® ¢0 &7 | PRINT

Metro implements stricter hiring standards
Job applicants undergoing more rigorous review

Metro has implemented stricter hiring standards for all job applicants, including applicants for
frontline and safety sensitive positions. The new standards went into effect earlier this month.

“Our frontline employees are the face of Metro,” said Metro General Manager John Catoe. “We
want the strongest applicants for every open position. These new hiring standards are meant to
help us find only the best and brightest employees to help move more than one million customers
each day.”

Under the new hiring standards, job applicants for frontline positions will be disqualified from the
applicant pool for any of the following:

= One or more moving violations within the last three years for negligent, careless or reckless
driving

« Driver's license revocations or suspensions due to moving violations within three years

» More than two points on their driver’s license within three years

« A conviction for driving under the influence of alcohol or drugs within three years

« A felony conviction within the last 10 years

» Two or more misdemeanor convictions for drug possession or a crime against person, property
or society within the last 10 years

« A criminal conviction for crimes of violence and/or sexual abuse or sexual assault

All other applicants, including those applying for safety-sensitive positions and jobs with fiduciary
duties, will be disqualified from the applicant pool for any felony conviction within the last five
years, and for two or more misdemeanor convictions for drug possession or any crime against
person, property or society within the last five years.

Under the previous hiring standards, job applicants for frontline positions were disqualified for:

« Driver’s license revocations or suspensions due to moving violations within three years

» More than two points on their driver’s license within three years

» Two felony convictions within three years or three felony convictions within 10 years for any
crime against person, property or society.

Misdemeanor convictions were considered on a case-by-case basis, including the nature of the
offense, time lapse since the offense and efforts at rehabilitation. Applicants with drug-related
violations were considered if the applicant was able to show rehabilitation for the year immediately
preceding the application.

HHt

Media contact for this news release: Angela Gates or Lisa Farbstein at 202-962-1051.
For all other inquiries, please call customer senice at 202-637-7000.

News release issued at 10:30 am, August 19, 2009.
Subscribe to notifications of Metro news releases

Metro News Releases | News Room

http://mww.wmata.com/about_metro/news/PressReleaseDetail.cfm?ReleaselD=4018


http://www.addthis.com/bookmark.php?v=20
javascript:window.print();
http://www.wmata.com/careers/
http://www.wmata.com/about_metro/news/subscribe.cfm
http://www.wmata.com/about_metro/news/
http://www.wmata.com/about_metro/news/newsroom.cfm
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I
| poLicY: 723 || - BACKGROUND SCREENINGS- ]
i

! ' TO: ALL CANDIDATES AND ALL |
|| SUPERCEDES: PPPM &TH CURRENT AND RETURNING EMPLOYEES -

1.00 PURPOSE

1.01  Washington Metropoitan Ares Transit Authority's (Metro) policy, consistent with puble

safaty and security obligations, conducts background scresnings (“screenings”).

1.02  This poilcy ensurss that candidates and employses have provided accurete, compiats,
and fruthful information raiating to former employment, sxperiencs, education, and

ralavant criminal and/or financial background information.

103 Consistent with the Intent of the Title Vil of the Civil Rights Act, as amended, it is the
policy of Metro to ensurs that ali candidates for employment and empioyses ars traated
in & fair and equitable manner.

1.04  All scresnings, whethar conducted by Metro or through a thind party, shall ba done in
compliiance with applicable law.

N
(=]
[~

SCOPR

l.

201  This policy applies o all candidates and employses as specifiad below. Mstro Transit
Police Department Cfficers, Special Police Officers and staff membars are axempt from
the provisions of this palicy in accordance with section 7.03 of this palicy.

(a) Exlemal Candidates:

M
2)

&)

M

2)

Prior to a final offer of employment;

Retuming represented employses who have besn reinstated or ars under
consideration for reinsistement by management decision or pursuant to a
decision by a board of arbitration through the grisvance process; and/or

Returning non-representsd employass who are under consideration for
reinatatament pursuant (o a decision by an officer of Metro as a result of the
amployee dispute resoiution process.

(b) Emplovees:

Employses under consideration for a fiduclary position or a position that
requires unrestricted access to the general public will be scrssned prior to

final selection based on the criteria in Appendicss A ~C to this palicy.

Employees who are under considaration for retum to duty who have been In
a non-work siatus for a period of 50 calendar days or longer shall be
screaned prior to authorization to retum; and/or

. DATE. ‘ DATE OF LAST |
APPROVED BY. APPROVED- || CLASS-|| LEAD REVIEW- PAGE
GENERAL MANAGER AND- | N
CHIEF EXECUTIVE OFFICER" 121221201¢ HR: HR 12/3212011 10P8
RICHARD R. SARLES:
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(3) Employess in clrcumsiances where ressonable suspicion axists per section
5.03 to this policy.

301  Arast 18 defined as the action of lawful delasinment of a person by legal authority with
regard o, or suspicion of, uniawil activity.

3.02 Backomund Screaning e definad ss the process for authanticating and varifying the
information supplied to Matro and is usad (o determna eiigibility for employment or

iransfer 10 ancther position basad on the duties of the position. The components of a
screaning inciude:

(a) Amasis. A national saarch of arvest records (employees oniy).

(b) Grudit Review A search of Federsl, siate and local racords pertaining to
judgments, bankrupiciss, and/or deiinquencies.

(¢) Crimingl Convictions, A nations! saarch of criminal history.

(d) Qrving Recard. Driving record, including accidents, licanse suspensions and/or
revocations, restrictions, and moving violations.

(s) Educalion High schooi snd post-secondary educstion.

(N Emplgyment Previous smployment history that includes previous smpioyers,
dates of stmpioyment and positions held.

. Professionsi licenses and certifications, as

3.03 Candidaie is defined s either extemal or intamal as follows:

(a) Extemal Candidate is an extemai applicant who Is under considerstion for
employment and who has authorized Metro to perform the requirsd scresnings.
For the purposes of this palicy, retuming empioyess who are under consideration
for reinstatement sre considered extamal candidstes.

(b) Intarnal Cuandidaies are ampioyess who have applied and are under consideration
for selection 10 a fiduciary or a position having access o ths ganeral pubilc and
have authorized Metro 1o perform the required scresnings.

304 Chargn is defined as s formal, written accusation issuad by isgal authority, stating that s
person has committed a criminal offanse.

5 BATE" 1 BR i
1 APPROVED BY: l | appmoven: || Ctass || Lea m__mmm PAGE
201ty | HR- ||° HR: 12222014 ' 208
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3.08

3.07

.08

wauammwmmmmuham«d
guiity, inciuding @ ples of guily, no contest, or probation before judgment (as defined in
ssction 3.05 [a] below). A criminsl conviclion s classified as sither a felony or
misdemesnor,

(a)  Probgton before Judomeni refers to a ples of guity or no contest 1o a
mhdummnm-«obtﬁoﬂmthdde(madhﬂaﬁmmdphcnm
individusi on probation for specified perdod of tme. Should the individusd
mud&ycwwpiy%ﬂnmb“mtmmmhmm.
the conviction may be expunged from the record.

Crimingl Offensg is dsfined as an act which violates local, state or Federsi law.

Disguslfvioa Offanass, for the purposes of this policy, refer 1o the felony and
misdemeanor convictions and eppicable time frames that are utitzed lo determine
quaiificaton/disqusiificstion forfrom specific positions and/or continued empioyment.
Dlaqualfying offenses ars included in this poticy as Appendices A -C:

pnendix AL Unresticted Accese (o ih Pubfig "Access to the Public”)
mfento]obduﬁummmmmbhwwmmm
andlornquh&ngm“ptb‘ctohmwuﬁchdmhﬂnmploy«.

b) mmuam«wmmmmmm.um
m«hn«nmhgmmmmmdmmwmm
abmmmwmdmmdumw-mmmdum
also include he direct handiing or colaction of cash, credit card receipts or other
Metro monetary sssate.

(a)

Acgendix C: Al Other Posiions refers 10 those positions that do not include
Urrestrictad Accass io the Public or Fidudary dutles.

Whhmdmm.rMhhsmwm
candidaiss and empioyses sre evaiuated 0 determine qualification for Initisl and
continuad empioyment.

(c)

.09 ﬂmhwmdmm.mmmwmmbym
candidatss and ampioyses are evaiualed to ensure sulablilty for position desired or held
in accordance wilh Appendices A-C of this policy.

3.10 mfaltoacrhvhdrscordmmbeoanmymdpmmw
siruck from the record as directad by a court order.

’ DATE: . 1M i gan || DATEOF LASY |
APPROVEDEY: Il approvep |{ SLASS: || LEAD || ™opiiew.. o
GENERAL MANAGER AND: | — o
CHIEF BEXECUTIVE OFFICER 12/22120114: HR: HR: 12222011 J0ors8
RICHARD R. SARLES:
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; pigvmect (PO refers to the fslony and misdemeancr
convlcdmsthudl:qum wudmarnmpbyumww«cmumad
smpioyment in sny capacity. Thoa convictions inciude:
{s) Homicide Including Manalaughter;
{b) Kidnapping, Abduction or Uniawiul Resiraint;
(¢) Possession or Distribution of Child Pornography;
(d) Rape, Sexuai Asssuit, Sodomy or Indecent Exposurs;
(8) Human Trafficking, Prostitution or Pimping;
(N  Threats or Acta of Terror; and/or
(g} Possession or Use of a Weapon during the Commission of 8 Crime.
312  Reesonable Susgicion s defined as specific and tangible information, facts or
clreumsiancas, which taken together with rationsi inferences would cause a reasonable

person (o bellave that an employee has engaged in conduct that vioiatas Metro poiicas
and/or reguiations and negatively impacts job duties.

BENING is the process by which Metro will initiate &
xmmwmmﬂcmmwaﬂsaﬂmmm
background screening include, but sre not kmited to:

(a) Asmasts, A national search of arresis;

(b) Crodit Revinw, A search of civil Federsl, siate and local records pertsining o
judgments, bankrupicies, and/or delinquenciss (¥ applicabie);

(c) Crmiosl Convictions, A nationai search of criminal history; and

(d) Drving Record. Driving record, including accidents, license suspensions snd/or
ravocations, restrictions, and moving vioiations.

13

g alection”) refers 10 a ransfer, appaintment or promotion
toapmmmdhdﬂmmmmmmwwdbrwtﬁdvhoempbynhuwp&od
and has authorizad Melro to psrform the required scresnings.

4.00 RESPONSISRITY

401 Chief Human Resourcas Officer (CHRO! is the sole entity authorized to initiate a
raasoneble suspicion background screening based upon the criteria Isted in Section 5.03

of this policy.
g i DATEOPLAST.
APPROVED BY : REVIEW. PAGE
D+ : , ; "]
cw EXECUTIVE OFFICER: || 12/22/2011 HR: HR: 122212011 4088
RICHARD R. SARLES.
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402  Oepariment of Human Resourcas (HR) has overall responsibility for the administration,
immmm.mumdmnmmdmhpokymbms&w
mahhhlngdsaemhgmeaﬂnhnmmﬂutmmconﬂdmhﬁ!ymdnowﬂyd
information,

{a) CHRO or designated representative, In consultation with the Offics of General
Counsel and Office of Labor and Employes Relations, as appropriaw, will make
finel determinstions of a candidate’s dHigibility for smpioyment, an employes's
eligibiiity for selection (o another position, or 8 retuming empicyee’s reinstetement
whmmmmmambmmummmwa
require substantve review,

(b) Human Rasources, Metra Transit Polica Depsriment, Offce of Labor and
Employse Relations, Office of CVi Rights, Offica of General Counsal and the
Omudmmwcm:mmmanmawmulommnc
details of the information contained in 8 screening.

403 Degarimenl HewdaDimclors sre responsbie for ensuring that selscting officials,
managers, and supervisors understand screening requirements, processes and
mm-mmmkemhmwmomdmbmmmmmmw
communicedng the rsquirements of this policy to thelr smpioyses.

404 Emplovess and Candidaies are responsibie for cooperating fully and in good fallh with
the background scresning requiremnents and process.
3.00 PROCEDURES

5.01  External Candidates

(a) lemdmmwmmasmhgtodcmmmm&
employnent bagsed on the requirements of the position in accordance with Section
3.02 of his policy.

(b) &mum,mmmmmm.momqumdbmmmd
subﬂtmapﬂaﬂml«mmmwmmwwwmm
screenings. Any axtemal candidsie’s refussi to authorize Metro (0 conduct the
mhvammwllbnoontld«ndvolmmmm&tmmphymﬂ
considerstion or automatically invalidate the deciaion to reinstate a retuming

empioyes.

{c) Any criminal convictions and other relevant negative information will be svaiusted
to determine eiigiblilty for empioyment in accordance with Appendices A-C to this

poiicy.
DATR: DATE OF LAST
APPROVED BY: APPROVED: l cLASS || LEAD REVIEW. PAGE
[ GENERAL MANAGER AND. | '
CHIEF EXECUTIVE OFFICER:. 12122/201+ HR HR' 1212212011 5078
RICHARD R. SARLES
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(d) Anydmmmmmormmwmfamduumlo!awm
mmmuummmynfmd.nmmumemmpom.m
smo-nmdleNMMmmdww.

(e) Shmldmcmmdamonhqhdmmym.(s)mtw”m
mum«mmommwmwmwmmm«n
ailgibility determination untl such tme as the charge(s) has/have been
dispositioned.

502  intemal Candidgisg

(a) Intamal candidates initially selected for fiduciary positions and those requiring
mswummmhpmwmammhumﬂmh
accordance with Appendices A ~C (o this policy.

(1) R-Mtoaummmnmmmommmwﬂbo
considerad a voluniary withdrawal from considerstion.

(2) Anymn«mhdmbwouﬁovdunuﬂywm\dmmm:ﬁm
fuamummmmnofummmmm
walves mwﬂdancbdchmmmdhthpmuu
under Metro Policy 7.3.4, Employee Disputs Resaiution,

(3) Mmmmmdwuammm-wmm
be reviewed in accordance with Appendix D o this policy.

(4)  Should adverse information resuits rander & cument smpioyee disquaiified for

{b)  Should the resuits of & screening indicsle any charge(s) that is/are pending
aqudadm«pmbmummmemmumhm
wmmwmunmmm~umomu)wm
dbpww&nuaymmmmmummbehqhamm
sumrmumy(m)mdmwmmummnmmm
duly in sccordance with Appendices A-C to ihis poilcy, ss appiicable.

(c) Emplayauwhamndechdloraﬂdwwypooiﬂonamommm
ummumummmuunammmdm
pouuommﬂmmuuammu-um'uwwmmm
position based on screening resulls to the applicable hiring offical,

APPROVED BY-

CHIEF EXECUTIVE OFFICER” || 12222011 || HR: || HRe || 121222010 8OF8

RICHARD R SARLES:’
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SUPERCEDES: PPPUW LT/ ||

(a)

{b)

(c)

(d)

(e)

Nlmmmmwmmm“amb-mm
screaning mmmmammmmmm

Reasonabie Suspicion Background Screenings can be initisted when information
axhbhdcaﬁdtmpaethomayufmmperbmhghdutbldmmt
position heid. Clrcumstances that can result in the inHlation of a resasonabie
suspicion scresning include, but are not limited to:

(1) smadhmmmumbocmmuﬁmmmmm

mg-dhcaumthubhwndﬂmtﬁmmmmmhu
bamm:mmwnrmdaam.u..hmﬁmmmmm
of more independent sources, testimany, ayewilness siatements
(oral/vnitten), vidm.mmdlwpmmdbcbumz

(2) Inbnnaﬂm“fubm!rﬂomndmlydbmadduhthmodm

lntmdwumwmmammmﬂomhuwmh
misconduct that ls inconsistent with Mavo requiations and/or has been
arrasted or convictad of a crime;

(3) owwmdmmmmwmmm

mmmmm-lmmmbthuan
andior

(4) prmmmavmmm«mwwmm

hmm’memmhdemmhabmd\md
Mmmmﬁmﬂmmucmrmﬂorhuru.mwhmoadmor

smwmmmmaﬂwmuwmmamm
summwhmuMMMMtMMd
Sscﬂona.m(b)dmbpoﬂqmb.mn\ndbdmnmthd
mnnummmmummemmmm-mmm.

Records of arrest and convictions discoversd as a result of a screening will be
mwowedinmdumﬁhApmd:D!ombpolq.

smudmmhbmwnmdwmmm.ammhmpm«mhomo
dududmwmmmumrmmmawmm
wmmhwwdmwmdmm'uyh

accordance with Appendix E of this poilcy.
6.00 ENFORCEMENT
, , DATE l : [ DA
APPROVED BY: | ApPROVED:: CLASS: || LEAD:|| REVIEW: PAGE
3 =r DR - r""— o
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801 Employees who are arrested andior convictad of s crime and fad 10 notify their immediste
supervisors or managens In accordance with Melro Polley 7.8.7, Dlscicsure and
Disposition of Arvests and Convictions wil be subject to disciplinary action, up to and
Inciuding tarminstion.

1.00 EXCEPTIONS

701 This policy does not superseds rues and raguiations goveming medical sxaminations
and drug/aicohol screenings as & condition of smpioyment.

702 Applicable exceptions will be made 1o any provision (o this policy should they be
suparseded by & grievanca procedure in an applicabis collective bargaining agreement or
law.

703 Metro Transit Police Deparsment Officars, Special Polics Officers and staff members are
axempt from the provisions of this poiicy. MTPD pre-empioyment background screening
requirements are specific (0 iaw enforcament standerds and exceed thoss specified in
this policy.

Empioyee Dispuie .

Equal Employment Opportunily, 7.1.1

Metrored Safely Ruies snd Procedures Hendbook
Recrultment and Hiring, 7.2.2
Termination from Empioyrment, 7.8.7

9.00 LIST OF APPENDICES
APPENDIX A: Disquailying Offenses: Access to the General Pubfic
APPENDIX B: Disquaiilying Offenses: Fiduciery Positions and Financial Background
Asssssment Criterta
APPENDIX C: Disquaiitying Cffenses: Al Other Positfons
APPENDIX D: Review of Arresi & Conviction Records
APPENDIX E: Adverse Information Review Process

, DATE 1 DATE OF LAST
APPROVED BY: APPROVED: || SLASS-|| LEAD: REVIEW: - PAGE
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U + Job duties that require interaction with the general pubile
and/or require the general public have unrestricted access to the empioyee.

EXAMPLE POSITIONS: Bus Operstor, Custodian, Station Manager, Strest Supervisor, Clesner/Shifter,
Revenue Collection & Transit Ssles

CATEGORY | CONVICTION: FELONY MISDEMEANOR

Assauil; Asssult/Batiery PD* 1in 10 YRS
Persons | Homicide including Mansisughter: PD PO
Kidnapping/Abducon/Uniawful Restraint PD PD
Arson PD PD
Theft, Larceny
Property  Crminel Mischiel 1in 10 YRS 1in SYRS

Destruction/Damage/Vandasiism 1in10 YRS 1in S YRS
Recsiving Stolen Goods PD 1in5YRS
Child Pomography: Posssssion/Disrution PD- PD

Sex Crimes | Repe/Sexusi AssaulVSodomy/indecent Exposurs PD PD
Human Trafficking/ Prostitution/Pimping- PD PD

Controited | Poesession of Controlled lilegel Subatances PD 1in 5YRS

Substances Sala/DisvibuiornvManufsciure PD PD
Wespons Viciations — Possesalon/Use n the PD- p

Societal Convnission of a Crime- ) d
Threats or Acts of Terror PD: PO

Traffic Driving under. the Influence- 1ln 10 YRS 1in 5YRS

Offenses™ | NagiigentCarsiess/Reckiess Driving 1in 10 YRS 1in 5YRS

Coenatel See Appendix 8: Disquaillylng Offenses ~ Fiduciery Positions Disqualiflers

"PD refers to Permanent Disqualification for position regardiess of Gmeframe.

*Applicable to positions that require vaild cot orapontor's License:

nmmmummmundhwmcdab olconvlctlon{crrolomoﬁncmﬂoq whichever /s

fo the date of screen

[ —_APPROVEDBY, ' ' [ DATE OF LAST REVIEW] [PAsE
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FIDUCIARY POSITIONS Job duties and responsibliities that
mansging, supervising, deciding and/or directing the sllocation,
assets. Fiduciary duties afso Inciude the direct handiing or col

: Accountants/Technicians, Contracts

Aguu'. lm-mory Com'ol Tochnlehm. chnuo Callsction Technicisns, and Transit Saies Clerks

Include, but are not limited to: Ptdormlnq,
disbursement or disposition of Metro financial
laction of cash, credit card receipts or other Metro

Administrstors, Purchssing

CATEGORY | CONVICTION: FELONY MISDEMEANOR
Asasuit; Assaul/Battery PD 1in 10 YRS
Persons. | Homicide including Mansiaughter- PD PD
Kidnapping/Abduction/Uniswks Resymint PD PD
Ansory - PD PD
Bumluy hc!whg Breaking & Entering; Robbery, PD PD
Property
onwmwm PD 1in 10 YRS
Recaiving Stolen Goods- PD 1in 10 YRS
Chiid Pormography: Posssssion/Distribution. PD PO
Sex Crimes: | Rape/Sexual AsssuliSodomy/indecent Exposurs: PD PD
Humsn anm PO PD
Controiled: | Possession of a Controlied/ilegel Substsnce PD 1in 10 YRS
Substances | Sse/Disribution/Manutacture: PD PD
Waapons Viclations'= Possessian/Use in the. PD PD
Societal | Commission of » Crime-
Tcnurmnu or Acts- PD. PD
Traffic Driving under the influence 1in10 YRS 1in 8 YRS
Offensas™ | NegiganyCarsiess/Reckiess Oriving 1in 10 YRS 1in 3 YRS
Exioron, Biackmal; Fraud: PD PD
Financisl liege! Gambing, Bookmaking PD PD
Crimes identity Theft: PD PD
Utlaring, Passing Bad Checks; Misuse of credit PD .
'pnrmmfmmhmmwm
*“*Applicable fo Mnuymﬂmm‘ n&l COL awm
Timeframes: nmmm au dcmvleﬂcn (x:ﬂmo&hm; whichever is grester) 1o
the date of screening=: . ; et
APPROVED BY.- - DATE APPROVED: | DATE OF LAST REVIEW PAGE
ammmmnawmwm e o e a1 MV a2 SPR =
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FINANCIAL BACKGROUND ASSESSMENT CRITERIA
RISK CATEGORY | REVIEW FACTORS: ASSESSMENT CRITERIA
Major discrepancies between credit
report and job appiication are inciuded, Essential personal Information must be
Candidste butnnotlmodhmyaﬂoluﬁm:
Identification « Name m:@m““%"wm
Information ¢ Addresses, Citles, States where ; tafion explanstion and/or specific
resided or smplayed
+ . Soclsl Security Number
Famywmmmb
required (o provide for review coples of the -
Chapter 7, 11, and 13 ankrupicy fiiings bmmmwwm
Bankruptcy within the iast five yeers identifted in discherpe order, or dismizsal order, Flling for
credit report. b«iauplcy.hnnmme.dmm
Mndmumhfudmm
Credk hiet §ngQ debts in Fawdhlbﬁduﬁlb&uc%
coliection excesding $5,000 within last dmnmhhhdaﬁnqpammw
thirty-six (36) manthe from the dsle of sistus. A single instance of detis In cofection
Credit il should not serve as & bar to further consideration
. JW for & position. However, 8 pattam of two or more
debis in collection within a period of the most
racent 38 maonthe from the dais of appiicaton:
mw&qﬂyamnmmtmm
Mmmmm
APPROVEDSY: | DATE APPROVED | DATE OF LAST REVIEW | PAGE
G!NM,WMER‘MD'MBGOUTWE& : i . by o ,
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L Y S

' 1W P l T R et 3 ‘\ oty O ”,"'-‘,' AL
- v . e A )

— e L S TR ST e i“.-h&...t%.-hu rachd s Aeais dd '
| POLICYNSTRUCTION 7.2.3: | BACKGROUND SCREENINGS.

l APPENDIX C: wmu—.ammﬂg

ALL QTHER POSITIONS inciude thoss positions that are notMudaryandlurdonotrequhaccau o the
general public.

CATEGORY | CONVICTION FELONY MISDEMEANOR
Assault; Asssult/Battery 1in 10 YRS 1in10 YRS
Persons | Homicide including Mansiasughter. PD PD
Kidnapping/Abduction/Uniswiul Resiraint. PD PD
Arson. PD 1in 10 YRS
Burgiary including Breaking & Entering; Robbery,
Pro Thefl, Larceny 1in 10 YRS 1inSYRS
Destruction/Damage/Vandaitem 1in 10 YRS 1In3YRS
Receiving Stolen Goods - 1in10 YRS 1in 10 YRS
Chiid Pomograghy: Possession/Disiribution PD’ PD
8ax Crimes | Repe/Sexusi AssauiSodomyfindecant Exposurs - PD- PD
Human Trafficking/ Prossiution/Pimping - PD PD
Controlled | Posssesion of a ControliedAliegel Substance 1in10 YRS 1in 5YRS
Substances 1in 10 YRS
PD
PD
1in 5YRS
1in 3YRS

wnwmypmmmmcuuwm

TMMmMMMMdM(uMdM whichever is gresters) to
the date of screening... - | .
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-, .
. i - 4 .

T AVETS ¥ e

]

EVENT

REVIEW PROCEDURE:

ARRESTS

Am.qs)mummmmwmtmdmmmmummmm
roview.

mq-)mymmmmwwmmmmmw.

m(g)wmumwmwmbmmmmm
[

m«-)mmwwmmmmwhw
dhniudolchmﬂbombmdbdﬁumhoﬂhowpbmdsdoudhmb
rgmwcmduumwim Mero Policy 7.8.8, Disclosure & Disposition of Arrests &
omvictions.

lnmmdmumwmmywumlommmuimm this
mmmm-umawnuMmummuwwhw:{aa
Metro Policy 7.8.8, Disclasurs & Disposition of Aests & Corvictians.

CONVICTIONS

cmdmm«n)mnn-maammmmmmm Meiro
will be reviewsd ss follows: e

cmmm.)muuamuammmmmmmm
will be reviewed as follows:

cmms)utwmmmawwuma
any other document/racord supplied o Mero the inital will
an . “ during smpioyment process will be

Cmm-(-)mummmmwmmmmmw discov
mmammmmmb-m.gwoﬂmupmmmmm“

OUTSTANDING
WARRANTS

Any autstanding
MmodtoM&onﬂlPo&uDopmmbm

mhmmmmmm-mmmm
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