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John Doar
Agsisteanit Attorney Gesnerel
Civil Rights Divistion

Millier v. Amugesent Enterprises, 1no.
{Fifth Circuit) BNo. 24253

I recoumend that the Departaent of Justice
accept the invitation of the court of sppuals to
participate in the en vane rehesring of this csse
es amlcus curise.

‘This is = suilt brought under Title II of the
Civil Rights Act of 1904 seeking an injunction
against raclal dlascriminstion agsinst Negroea oy
operstors of the Fuan Falr Aususemcnt Parix in Baton
Rouge, Loulsiana. The district court held that
the sumusenent park was not covered by Title II and
the plsaintliffs appealed. The csouri, 1o an order
dated June 13, L9687, orderad the United States to
file a brief setting forth the leglelstive history
of 43 U 8.C. 2000a(b)(3) and (;z;g) to the extent
that that history aizht be pertinent to the Llssues
involved in the appsal. The Civil Rights Divisien
accordingly furn.shed the court with a zuwmasry of
the leglslsztive history and tsld the court thetv the
legislative nistory wes lnconuiusive with respect
to the lssues Lefore the court. On September ©,
L9907 a penei of the uocurt of sppeals consisting of
Judges Rives, Dyer apnd District Juige Johnson held
thet amusemsnt parks were not covered by Title 1I1;
Judge Johneon dlssented. On Sepleasper 27, 1967,
the appelliants petitioned for a rehcering en banc.
At that polnt we reevaluated the cesge snd, with the
concurrence of dr. Spritzer, determined te file =
zpmorandur wrging thet the court vacate its judgaent
znd the Jjudgment o0f the Court delow snd remsnd the
cause to the Alstrict court for z determinstion of
¥hetiler Fun Falr Fsrk 1s esn estsolishaent covered
oy Title I1 by virtue of the fact that it contains
within its premises an establisnuent offering food
for consusption on the preaises (42 U £.C 2000a(v)(2)
and (4)). Thae resson for i:iiﬁl’thia position was
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that the psrtlies had purported to stipulste that
gusstion out of the case, thus stteapting to Tranme
the 1sgue solely in terms Of cuverage undey gz
U.5.C. 2000a(n)(3). On Cctober 2%, 1357, the court
of appesles granted the petition of the appellants
for a rehearing on banc, and on November 9, 1367,
the clerk of the court wrote the Attommey Genersl
and staited:

I sm sutherized by this Court to
advige thet since s0 mich of this
Court's opinlion wag auilt upon the
legialative history furnished to the
Court &t the Court's request by the
United States Attorney General, thet
the Government should e invited to
appear and argue the case samicus curilse.
Accordingly, I am herewlth notifying you
of the Court’'s wishes in thiz regpect.

The clerk suuseguently informed us that the court, by
its invitetion, contemplated our fiiing a drief.

We pelieve that, im iight of the Court's invits-
tion, the Departamcut should participste in the rehearing
en banc. Ve would propose to file with the Court a
more extensive arlel supporting the position we toox
in our aeaorandum on the petition ior rehearing. We
would also propose Lo make ourselves asvalianle to the
court for eny questiong as to the leglsistive history
of Title II. I: the Court reaches the wmatter on the
merite we would propose to argue that, on balsnce,
the stotule covers smu:sement parks. I1In essence, we
would support Judge Johnson's reasoning.

Thiz cese is get for argument on Japuary 10 or
11, 1968. The clers wishes ug to make a prompt commit-
ment. 80 th:t he can esteblish a wrieling schedule.
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