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§ 6. Choice-of-Law Principles 
(1) A court, subject to constitutional re

strictions, will follow a statutory directive 
of its own state on choice of law. 

(2) When there is no such directive, the 
factors relevant to the choice of the appli
cable rule of law include: 

(a) the needs of the interstate and 
international systems, 
(b) the relevant policies of the forum, 
(c) the relevant policies of other inter
ested states and the relative interests 
of those states in the determination of 
the particular issue, 
(d) the protection of justified expecta
tions, 
(e) the basic policies underlying the 
particular field of law, 

I d. 

(f) certainty, predictability, and uni
formity of result, and 
(g) ease in the determination and ap
plication of the law to be applied. 

[26, 27] Caterpillar has not addressed the 
prevailing choice of law principles in Tennes
see and therefore at this point has failed to 
show that Tennessee substantive law applies 
to Volpp's claim(s) for either on-going or 
prospective business relations. In the ab
sence of such a showing, Caterpillar's at
tempt to demonstrate that it is entitled to 
judgment as a matter of Tennessee substan
tive law on Count IV must fail. The court 
will accordingly deny Caterpillar's motion for 
summary judgment on Count IV.108 

CONCLUSION 
Caterpillar's motion for summary judg

ment on all ofVolpp's federal claims is grant-

108. The court further notes that even if Tennes
see law applied, plaintiff's claim for intentional 
interference with prospective economic advan
tage would fail because that tort has never been 
recognized by the Tennessee courts. See Chilton 
Air Cooled Engines, Inc. v. Omark Indus., Inc., 
721 F.Supp. 151, 156 (M.D.Tenn.1988) (finding 
that Tennessee has not developed any case law 
concerning interference with prospective busi
ness relations). Although the Tennessee courts 
have never expressly rejected such a cause of 
action, Quality Auto Parts v. Bluff City Buick, 876 
S.W.2d 818, 823-24 (Tenn.1994) ("We conclude 
that the question of whether Tennessee law rec-

ed and accordingly the federal claims are 
dismissed with prejudice. The court also 
grants Caterpillar's motion for summary 
judgment on Volpp's state antitrust claim. 
The court denies Caterpillar's motion for 
summary judgment on Volpp's state claim for 
intentional interference with prospective eco
nomic advantage. 

IT IS SO ORDERED. 

UNITED STATES of America 
ex rei. Mervin GREEN, 

etc., Petitioners, 

v. 

Odie WASHINGTON, et al., Respondents. 

No. 93 C 7300. 

United States District Court, 
N.D. Illinois, 

Eastern Division. 

Feb. 23, 1996. 

Indigent defendants who were repre
sented on appeal by Illinois Office of State 
Appellate Defender (OSAD) filed habeas pe
tition, challenging delay in appellate process. 
The District Court, Shadur, Senior District 
Judge, held that: (1) petitioners were not 
required to exhaust state remedies; (2) in
ordinate delay in adjudicating petitioners' 
appeals violated due process; (3) appellate 
delays experienced by petitioners were ex-

ognizes the tort of intentional interference with 
prospective economic advantage should be post
poned to another day"), this court declined to 
create a cause of action for interference with 
economic advantage in Valley Prods. Co., Inc. v. 
Landmark, 877 F.Supp. 1087 (W.D.Tenn.1994). 
Because such a claim does not presently exist 
under Tennessee law, this court would once 
again decline to create a cause of action that has 
never before been recognized. See Chilton Air, 
721 F.Supp. at 156 (dismissing claim because 
"Tennessee has not recognized tort of interfer
ence with prospective business relations."). 
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cessive; (4) state of Illinois, rather than in- 6. Constitutional Law eo>271 

dividual defendants, was responsible for de- Framework for evaluating whether de

lays; (5) petitioners were presumptively fendant's due process right to timely direct 

prejudiced by delays; and (6) delays war- criminal appeal has been violated calls for 

ranted issuance of conditional writ. consideration in balancing of length of delay, 

Ordered accordingly. 

1. Habeas Corpus eo>320 

Failure to exhaust available state reme
dies is not strictly jurisdictional in nature in 
habeas proceeding. 28 U.S.C.A. § 2254(b). 

2. Habeas Corpus eo>365 

Class of petitioners who brought habeas 
corpus representative action challenging de
lays by appellant public defender agency in 
filing opening briefs on direct appeal were 
not required to exhaust state appellate reme
dies, where petitioners challenged delay in 
appellate process itself, and showed that 
close to two years had elapsed between filing 
of notices of appeal and opening briefs. 28 
U.S.C.A. § 2254(b). 

3. Crimi1t1al Law eo>1004 

Although right to appeal state court con
viction is not itself federal constitutional 
right, such right once conferred cannot be 
stripped away arbitrarily. 

4. Constitutional Law eo>271 

Criminal Law eo>577.6, 1077.3 

Illinois' grant of right to appellate re
view and to representation by counsel in 
course of that review made such review inte
gral part of Illinois trial system for finally 
adjudicating guilt or innocence of defendant, 
and inordinate delay in adjudication of that 
appeal was due process violation. U.S.C.A. 
Const.Amend. 14; Ill.S.H.A. Const. Art. 6, 
§ 4Ci:>), 6; S.H.A. 730 ILCS 5/5-5--4.1; lll. 
Sup.Ct.Rules, Rule 607. 

5. Const:itutiional Law eo>271 

Balancing test for ascertaining vidlations 
of a constitutional right to speedy trial pro
vides appropriate framework for evaluating 
whether defendant's due process right to 
timely direct criminal appeal has been violat
ed. U.S.C.A. Const.Amend. 14. 

reason for delay, defendant's assertion of his 
or her right to timely appeal and prejudice to 
defendant. U.S.C.A. Const.Amend. 14. 

7. Constitutional Law eo>271 
Factors used to evaluate whether defen

dant's due process right to timely direct 
criminal appeal has been violated should not 
be applied mechanically, but rather must be 
considered together with such circumstances 
as may be relevant; presence or absence of 
any one of factors is not necessary or suffi
cient condition of due process violation. 
U.S.C.A. Const.Amend. 14. 

8. Constitutional Law eo>271 

Criminal Law eo>577.6 
Delay in adjudication of state criminal 

appeal of more than two years from notice of 
appeal to appellate court's decision is exces
sive and presumptively unconstitutional, and 
thus shifts burden to state defendants to 
show good cause for delay. U.S.C.A. Const. 
Amend.14. 

9. Constitutional Law eo>271 

Criminal Law eo>577.6 
Appellate delays experienced by state 

defendants represented by Illinois Office of 
the State Appellate Defender (OSAD) were 
excessive, for purposes of their due process 
claim, where both mean and median times 
from notice of appeal to decision exceeded 
two years, and mean and median time from 
commencement of appeal to filing of opening 
brief was approximately 18 months. 
U.S.C.A. Const.Amend.14. 

10. Criminal Law eo>577.6 

State of Illinois, rather than individual 
defendants, was responsible for delays expe
rienced by defendants represented in appeal 
by Office of State Appellate Defender 
(OSAD) on appeal, where state had been on 
notice that OSAD had growing problem of 
inadequate staff to handle trend of increasing 
numbers of appointments, yet underfunded 
OSAD; any failure by state funded indigent 
appellate defender agency to brief defen-
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dants' direct appeals in timely manner could 
not be attributed to clients. U.S.C.A. Const. 
Amend.14. 

11. Criminal Law e:->577.6 

Defendants represented on appeal by 
Illinois Office of State Appellate Defender 
(OSAD) were presumptively prejudiced by 
excessive delays in adjudicating their crimi
nal appeals; defendants were required to 
wait at least six months before lawyer would 
begin to work on their cases, resolution of 
their appeals would substantially exceed two 
years if current trends remained unaltered, 
and as consequence, 45 percent of defendants 
would have served their entire sentences be
fore their appeals were resolved. U.S.C.A. 
Const.Amend. 14. 

12. Habeas Corpus e:->502 

Delays experienced by petitioners repre
sented by Illinois Office of State Appellate 
Defender (OSAD) in filing appellate briefs 
warranted consideration of issuance of condi
tional writ, directing state officials to resolve 
within specified period of time appeals of 
those class members whose direct state crim
inal appeals had been unconstitutionally de
layed, or to release those petitioners from 
their unconstitutional confinement. U.S.C.A. 
Const.Amend. 14. 

David J. Bradford, William A. Von Hoene, 
Jr., and Edward Francis Malone of Jenner & 
Block, Chicago, IL; Randolph N. Stone of 
the Mandel Legal Aid Clinic, Chicago, IL; 
Locke E. Bowman, III and Kathleen Marie 
Banar of the MacArthur Justice Center, Chi
cago, IL; Dana Helene Sukenik of Gessler, 
Hughes & Socol, Ltd., Chicago, IL, for Plain
tiff. 

Thomas Lee Ciecko, Roger Philip Flaha
ven, Wallace Cyril Solberg, Martha E. Gillis, 
and Arleen C. Anderson of the Illinois Attor
ney General's Office, for Defendant. 

1. References to the parties' exhibits will take the 
form "P.Ex.-" ("P" standing for Petitioners) or 
"R.Ex.-" ("R" standing for Respondents). All 
references to the Hearing transcript will take the 
form "Tr.-." Where such a reference is en
closed in .parentheses, the cited pages support 

FINDINGS OF FACT AND 
CONCLUSIONS OF 

LAW 
SHADUR, Senior District Judge. 

After the litigants had conducted the pro
tracted discovery that was required for the 
full presentation of the issues in this class 
action brought under 42 U.S.C. § 2254 ("Sec
tion 2254"), this Court conducted an extend
ed evidentiary hearing on September 26-29, 
October 2-3 and October 12, 1995 (the 
"Hearing"). Well after the completion of the 
Hearing, the parties simultaneously filed pro
posed findings of fact and conclusions of law, 
after which each filed a simultaneous re
sponse to the other side's initial submission. 
Finally each side filed a reply, so that the 
matter has been fully briefed and is ready for 
disposition. 

In accordance with Fed.R.Civ.P. ("Rule") 
52(a), what follows are this Court's Findings 
of Fact ("Findings") and Conclusions of Law 
("Conclusions").1 To the extent (if any) that 
the Findings as stated may be deemed con
clusions of law, they shall also be considered 
Conclusions. In the same way, to the extent 
(if any) that matters later expressed as Con
clusions may be deemed findings of fact, they 
shall also be considered Findings. In both of 
those respects, see Miller v. Fenton, 474 U.S. 
104, 113-14, 106 S.Ct. 445, 451-452, 88 
L.Ed.2d 405 (1985). 

Findings of Fact 

I. Description of the Petitioner Class 

1. On January 24, 1994 this Court certi
fied this action as a Section 2254 habeas 
corpus representative action. Petitioners are 
a class of prisoners in the custody of the 
Illinois Department of Corrections ("DOC") 
(Petition ~ 4): 

(a) each of whom has filed a currently 
pending appeal in the First District of the 
Illinois Appellate Court from a non-capital 
felony conviction in the Circuit Court of 
Cook County; 

the statement in the immediately preceding sen
tence. But where such a reference is made 
following several sentences or at the end of a 
Finding and is not enclosed in parentheses, the 
cited pages support all aspects of those sentences 
or of the Finding. · 
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(b) each of whom is represented in his Committee. During his involvement with 

or her appeal by the First District Office NLADA Gottfried has worked on studies of 

of the Office of the State Appellate De- various public defender offices nationwide 

fender ("OSAD"); 2 and has assisted in developing policies for 

(c) each of whom has been sentenced to public defender offices. Gottfried has also 

serve no more than 20 years in prison; and written the criminal appeals chapter of the 

(d) in each instance, as to whom either Illinois Institute for Continuing Legal Edu

(1) his or her appeal has been pending for cation series. Tr. 30-33. 

one year or more with no opening brief 4. OSAD has been recognized by NLA

filed on his or her behalf, or (2) he or she DA and the American Bar Association 

has been advised that it will be more than ("ABA") for its provision of public defender 

one year after his or her notice of appeal services. In addition Gottfried has received 

before a.n opening brief will be flied in his the Reginald Heber Smith Award from 

or her case. NLADA for his work in providing indigent 

As of June 1, 1995 there were approximately defense. Tr. 32-33. Despite respondents' 

366 prisoners within the class as so defined cavil in this respect, it is fair to infer that 

(P.Ex. 104; Tr. 1031-32). OSAD has a national reputation as a well

II. OSAD Background Information 

A. OSAD's Origin and Scope of Its Re
sponsibilities 

2. OSAD is a statewide indigent appellant 
defender agency that was established in 1972 
with the goal of providing uniformly high 
qua1ity appellate defense to indigent persons 
app,~aling their criminal convictions (Tr. 33-
34). It was created pursuant to the Illinois 
State Appellate Defender Act (now 725 ILCS 
105/1 to 105/11), which provides in part that 
it is OSAD's duty to "represent indigent 
persons on appE~al in criminal and delinquent 
minor proceedings, when appointed to do so 
by a court under a Supreme Court Rule or 
law of this State" (id. 105/10(a); see also 725 
ILCS 5/121-13). 

3. OSAD has been headed by Theodore 
Gottfried, Esq. ("Gottfried") since its incep
tion. Before becoming the State Appellate 
Defender, Gottfried was the Director of the 
Illinois Defender Project, and before that he 
was an assistant public defender in Cook 
County. Gottfried is an active member of 
the National Legal Aid and Defender Associ
ation ("NLADA''), having served on its 
Board of Directors, on its Executive Com
mittee and as Chairman of its Defender 

2. Because the First District Office is the focus of 
this lawsuit, as a matter of pure convenience 
these Findings and Conclusions will most fre
quently use the shorter term "First District" (om
itting both "OSAD" and "Office") rather than the 
full title. That should not occasion any confu-

qualified indigent appellate defender agency. 

5. Statewide OSAD is organized into five 
district offices, corresponding to the five dis
tricts in the Illinois Appellate Court, with 
district offices in Chicago (First District), 
Elgin (Second District), Ottawa (Third Dis
trict), Springfield (Fourth District) and 
Mount Vernon (Fifth District). OSAD also 
has a specialized Supreme Court Unit devot
ed solely to death penalty appellate litigation. 
Finally, its Administrative Office consists of 
three attorneys (the State Appellate Defend
er himself, the Legal Director and the First 
Assistant Appellate Defender) whose duties 
are primarily administrative and who are 
located in Springfield, Illinois. P.Ex. 109 at 
12-15. 

6. In Illinois counties other than Cook 
County, OSAD handles virtually every indi
gent appeal from criminal convictions (Tr. 
36). 

7. Both statewide and in F'irst District, 
OSAD is also appointed from time to time to 
represent criminal defendants in appeals 
from proceedings filed in the Circuit Court 
pursuant to the Illinois Post-Conviction 
Hearing Act, 725 ILCS 5/122-1 to 122-7 (Tr. 
34). Those appointments are made pursuant 
to Ill.S.Ct. Rule 651, which provides that if 

sion, because "OSAD" will consistently be used 
to denote the statewide office and all of its dis
tricts and because references to the Appellate 
Court for the First District (most often in the 
form "First Appellate District") will always be 
made clear. 
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the Circuit Court determines that a Post
Conviction Hearing Act petitioner is indigent 
the Court "shall appoint counsel on appeal." 
It is undisputed that in cases to which OSAD 
is appointed under Rule 651, it has no alter
native but to handle those appointments (like 
all others) in a manner consistent with the 
Rules of Professional Responsibility (Tr. 108-
13). In First District such post-conviction 
appeals make up slightly less than 20% of the 
OSAD caseload (Tr. 132). 

B. First District 

8. First District handles appeals arising 
from criminal cases initiated in Cook County. 
It is headed by Michael Pelletier, Esq. ("Pel
letier"), who has held the position of Deputy 
Defender for First District since 1987. Pel
letier's duties and responsibilities include hir
ing staff, assigning cases, overseeing the 
functioning of the office by monitoring work 
performance and handling the administration 
of the office (Tr. 119-22). 

9. In Cook County, First District is ap
pointed to represent indigent appellants in 
approximately 30 to 35% of the appeals from 
criminal convictions (Tr. 36). Of the indigent 
appeal cases to which First District is not 
appointed, the majority are handled by the 
Appeals Division of the Cook County Public 
Defender's Office, the only other agency that 
handles indigent criminal appeals in Cook 
County (Tr. 130-31). 

10. In addition to felony appeals, First 
District handles a small number of Class A 
misdemeanor convictions and appeals from 

juvenile delinquency findings. Misdemeanor 
appeals make up less than .2% of First Dis
trict's caseload. First District does not han
dle juvenile abuse and neglect cases, mental 
health commitment cases, Sexually Danger
ous Persons Act cases, paternity cases or 
appeals in state habeas proceedings, and for 
some years it has not handled probation rev
ocation appeals. Tr. 131-32. Although he 
has not studied the matter systematically, it 
is the considered view of State Appellate 
Defender Gottfried (and respondents have 
not disputed) that First District handles a 
tougher caseload than any other district of
fice (Tr. 58-59). 

C. OSAD's Funding, Appointments and 
Staffing 

1. Summary of Funding, Appointments, 
Staffing and Pending Unbriefed Cases 
in FYs 1990-95 

11. OSAD is primarily funded on a state
wide basis through an annual appropriation 
by the Illinois General Assembly (Tr. 45) for 
a State of Illinois fiscal year ("FY") that 
commences on July 1 of the prior calendar 
year and ends on June 30 (so that, for exam
ple, "FY 1995" refers to the 12-month period 
ended June 30, 1995) (Tr. 46). This next 
table (based on P. Exs. 2 and 109) sets forth 
OSAD's statewide budget, statewide number 
of appointments and statewide volume of 
pending unbriefed cases for each year from 
FY 1990 to FY 1995: 

OSAD Statewide 

FY Budget 

1990 $5.722 million 
1991 $6.307 million 
1992 $6.079 million 
1993 $4.996 million 
1994 $5.180 million 
1995 $6.285 million 

And this next table (based on P. Exs. 2 and 3 
and Tr. 126) sets forth First District's staff-

Pending Unbriefed 
No. of Appts. Cases-End of FY 

1,593 908 
1,866 1,055 
2,046 1,284 
1,929 1,512 
2,073 1,987 
2,211 2,188 

ing, appointments and pending unbriefed 
cases for the same FY s: 



U.S. EX REL. GREEN v. WASHINGTON 1243 
Cite as 917 F.Supp. 1238 (N.D.III. 1996) 

First District 

Pending Unbriefed 
Cases-Start of F'Y 

No. of No. of No. of 
Appts. 

Pending Unbriefed 
Cases--End of F'Y F'Y Attys. Staff 

1H90 
1H91 
Hl92 
1H93 
1H94 
1995 

224 
194 
436 
560 
417 
604 

20 
18 
20 
16 
16 
19.5 

1~~. In the Ii'Ys from 1984 through 1995 
OSAD's statewide responsibilities have in
cre~.sed steadily: In F'Y 1984 OSAD state
wide was appointed to represent indigent 
appellants in 1,353 cases, while in FY 1995 
OSAD was appointed statewide to represent 
indigent appellants in 2,211 cases (P. Exs. 2 
and 109). 

lB. In dollar terms (not adjusted for in
flation), OSAD's statewide annual appropria
tion has increased from $3,611,182 in F'Y 

1984 to $6,285,184 in FY 1995 (P.Ex. 2). But 
that increase has not produced significant 
increases in OSAD's staff. On the contrary, 
in every one of the five OSAD district offices, 
the support staff has been reduced in FY 
1991> from the support staff levels that exist
ed in F'Y 1984 (id.), while there has been only 
a small increase in the total number of attor
neys in the district offices: In F'Y 1984 there 
were 63 attorney slots in the five OSAD 
district offices, and that total had increased 
to only 67 in FY 1995. Indeed, even that 
increase is deceptive in terms of understand
ing the causes of the buildup of a backlog, for 
in the preceding year (F'Y 1994) there had 
been only 51 attorney slots in the district 
offices, 12 fewer than in F'Y 1984. P. Exs. 2 
and 109. 

14. In consequence of the constant in
crease in the total statewide volume of 

3. Again Respondents' Response 1 quarrels with 
that characterization (taken from petitioners' 
proposed Findings) as "neither a finding of fact 
supported by record citation nor a conclusion of 
law." Quite apart from their misperception of 
the concept of Findings (in which they ignore the 
propriety of this Court's drawing of inferences 
from the evidence of record), respondents' coun-

13 
13 
11 
6 
6 
6 

224 
559 
582 
358 
542 
598 

194 
436 
560 
417 
604 
684 (as of 

4/1/95) 

OSAD's appellate appointments, as contrast
ed with the relatively static staffing levels, 
there have been alarming increases 3 in the 
statewide total number of pending unbriefed 
cases to which OSAD has been appointed. 
In F'Y 1984 OSAD had a total of 607 pending 
unbriefed cases in its statewide district of
fices, while that number had mushroomed to 
2,188 as of the beginning of F'Y 1995 (P.Ex. 
2). 

2. History from FY 1989 Through FY 
1992 

15. Each fiscal year the State Appellate 
Defender participates directly in the budget
ing process for OSAD (a) by preparing a 
proposed budget request that is submitted to 
OSAD's Board of Commissioners for approv
al, (b) by writing letters explaining OSAD's 
budgetary needs to members of the General 
Assembly, (c) by seeking support from 
judges and bar associations and (d) by per
sonally testifying before the appropriate 
committees of the General Assembly in sup
port of OSAD's budgetary needs (Tr. 46-48). 
For example, on March 18, 1988 Gottfried 
wrote to Illinois State Representative Peg 
Breslin, the legislative sponsor for OSAD's 
budget request, explaining OSAD's request 
for an appropriation for F'Y 1989 in the 
amount of $5,877,522 and pointing out that 
the number of OSAD's staff attorneys had 

sel betray an extraordinary lack of sensitivity in 
failing to acknowledge the distressing nature of 
the trend disclosed by the evidence. As reflected 
later in these Findings, the recent annual report 
from the Chief Justice of the Illinois Supreme 
Court to the Illinois General Assembly character
izes this as "a critical problem"-does the Attor
ney General's office disagree? 
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increased by only 1.4% from FY 1985 to FY 
1987 despite the fact that OSAD statewide 
had been appointed to 19.4% more appeals in 
FY 1987 than in FY 1985, resulting in an 
increase of 22.7% in OSAD's statewide vol
ume of pending unbriefed cases during the 
course of FY 1987 (P.Ex. 16 and Tr. 47-49). 

16. Despite that request and the reasons 
supporting it, OSAD's appropriation from the 
General Assembly for FY 1989 was only 
$4,952,700-nearly $1 million less than the 
amount requested from the General Assem
bly (P.Ex. 1 and Tr. 50). Understandably, 
during FY 1989 the volume of OSAD's pend
ing unbriefed cases statewide increased from 
808 at the close of FY 1988 to 896 at the 
close of FY 1989 (P.Ex. 2 and Tr. 51). 

17. By the end of FY 1991 OSAD's vol
ume of pending unbriefed cases had contin
ued to increase-to 1,055, nearly double the 
volume of pending unbriefed cases as of the 
close of FY 1985-as a result of further 
increases in the number of cases assigned to 
OSAD attorneys statewide without any cor
responding increase in the size of OSAD's 
staff (P. Exs. 2 and 22 and Tr. 52). 

18. Despite its having been apprised of 
the growing problem (P.Ex. 22 and Tr. 52), 
the General Assembly actually reduced 
OSAD's FY 1992 appropriation by approxi
mately 3.8% from the FY 1991 appropriation 
(P.Ex. 2 and Tr. 53). As a result of that 
reduced appropriation, OSAD was forced to 
reduce its attorney staff statewide by six 
attorneys (P.Ex. 2 and Tr. 53). At the same 
time, during FY 1992 OSAD's case appoint
ments statewide rose to 2,046, about 180 
more appointments than during the prior 
fiscal year, producing an increase in the 
statewide volume of pending unbriefed cases 
from 1,055 at the end of FY 1991 to 1,284 at 
the end of FY 1992 (P.Ex. 2 and Tr. 54). 

19. As distressing as was that statewide 
pattern of an inadequate supply to meet an 
increasing demand, the trend of increasing 
case appointments from FY 1989 through FY 
1992 was even more dramatic in First Dis
trict than it was statewide. There OSAD's 
appointments increased from 164 in FY 1989 
to 582 in FY 1992. P.Ex. 4 at 411, P.Ex. 7 at 
583 and Tr. 144-45. 

3. Funding Reductions for FY 1993; Im
pact and Efforts To Deal with Reduc
tions 

20. Before the beginning of FY 1993 
State Appellate Defender Gottfried took 
steps, including a personal appeal to House 
Speaker Michael J. Madigan (P.Ex. 26), to 
persuade the General Assembly that further 
cuts to OSAD's funding would worsen the 
already unacceptable backlog of pending un
briefed cases (Tr. 55). Despite that and 
other efforts, the appropriation for FY 1993 
actually reduced OSAD's statewide budget 
by approximately 18% (OSAD's total state
wide funding for FY 1993 was $4,996,300), 
forcing OSAD to lay off 15 attorneys state
wide (P. Exs. 1 and 8 and Tr. 56-57). 

21. In First District the FY 1993 budget 
reductions forced OSAD to eliminate approx
imately four attorney positions and to cut the 
support staff approximately in half (P .Ex. 2 
and Tr. 148-49). In addition to that reduced 
staffing, First District was forced to elimi- · 
nate certain service contracts, to reduce its 
budget for travel to prisons and to limit the 
office's ability to accept collect phone calls 
from clients (Tr. 149-50). 

22. Because of the problems caused by 
underfunding (and consequent understaffing) 
at the same time that the number of assigned 
cases was increasing, in the FY s preceding 
FY 1993 First District had suffered an in
crease in the number of assigned cases in 
which no opening brief had been filed. That 
in turn meant that an increasing number of 
those cases had completed records but were 
awaiting the assignment of a First District 
lawyer to begin working on the case. Thus 
at the beginning of FY 1991 there were 194 
pending unbriefed cases in First District, 71 
of which had completed records and were 
awaiting briefing. At the beginning of FY 
1992 there were 436 pending unbriefed cases, 
93 of which had completed records. By the 
beginning of FY 1993 there were 560 pend
ing unbriefed cases, 192 of which had com
pleted records. P.Ex. 3 (June 1990, June 
1991 and June 1992) and Tr. 141-42. 

23. That upward trend had developed 
during a period when First District had ap
proximately 20 lawyers on staff. It was thus 
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obvious that if no action were taken to ad- among OSAD's district offices, to other dis
dress the problem, the budget cuts imposed tricts. P.Ex. 8 at 587 and Tr. 155, 60. De
on OSAD in FY 1993 would have a dramatic spite those transfers First District's backlog 
adverse effect on the First District backlog remained at too high a level for the prompt 
of pending unbriefed cases (Tr. 148-52). In effective representation of the Office's clients 
an effort to address the impending crisis in (P.Ex. 2 and Tr. 62). In FY 1998 OSAD was 
First District stemming from the FY 1993 
budget reductions, Pelletier took the four 
sepru~ate actions described in Findings 24 to 
27. 

24.. In May 1992 Pelletier wrote to the 
Chief Judge of the Criminal Division of the 
Circuit Court of Cook County to ask that, in 
light of the impending budget reduction and 
staff layoffs, the Circuit Court Judges not 
appoint First District to handle any more 
appeals (P.Ex. 113 and Tr. 150-51). As a 
result of that letter, appointments to . First 
District were reduced but not stopped alto
gether (Tr. 151-52): It was appointed to only 
358 new cases during FY 1993, over 200 
fewer appointments than in the prior FY (P. 
Exs. 7 and 8 and Tr. 145-46). 

25. In June 1992 and October 1992 First 
District filed motions to withdraw as counsel 
on appeal in approximately 80 cases to which 
it had been appointed. Those motions ad
vised the comt of OSAD's funding reductions 
for FY 1993 and reported the then-existing 
volume of First District's pending unbriefed 
cases. Each motion stated that OSAD could 
not remain as counsel without impairing the 
client's rights to a timely appeal and to the 
effective assistance of counsel on direct ap
peal. Tr. 153-55 and P.Ex. 42. Without 
exception the motions to withdraw were de
nied (P.Ex. 43 and Tr. 155). Then when no 
additional funding for OSAD was forthcom
ing out of the General Assembly's fall 1992 
session, First District filed a second round of 
motions for leave to withdraw on the same 
basis as the earlier motions. Approximately 
45 such motions were filed after obtaining 
permission of the clients. All of those mo
tions were also denied. Tr. 153-55. 

26. In January 1993 (midway into FY 
1993) the State Appellate Defender trans
ferred cases among the five OSAD district 
offices in an effort to equalize the backlog of 
pending unbriefed cases. Approximately 115 
to U~5 cases were transferred out of First 
District, which had the most severe backlog 

appointed to a statewide total of 1,929 cases 
(nearly 500 more appointments than the Of
fice had received in FY 1989, the last prior 
fiscal year in which its budget had been 
below $5 million) (P.Ex. 2 and Tr. 57). Dur
ing FY 1993 OSAD's statewide volume of 
pending unbriefed cases increased from 1,284 
at the close of FY 1992 to 1,512 at the close 
of FY 1993 (P.Ex. 2 and Tr. 57-58). As a 
consequence, no additional transfers of cases 
out of First District to other district offices 
would have been possible without increasing 
the backlog of pending unbriefed cases in 
those district offices (P.Ex. 2, P.Ex. 8 at 587 
and Tr. 62). 

27. In addition First District also worked 
with the Chairman of the Judicial Advisory 
Council of Cook County to push for pro bono 
representation of some of the clients in First 
District's backlog. Although the Judicial Ad
visory Council established a pro bono com
mittee and a small program to accept some 
indigent criminal appeals both from First 
District and from the Appeals Division of the 
Cook County Public Defender's Office, that 
program had only a negligible impact on 
First District's caseload problem. In the 
three years that the program has been in 
existence, it has been able to accept only a 
total of 30 cases from First District. Tr. 
157-58. 

28. Primarily as a result of the reduced 
level of appointments in FY 1993 and the 
transfer of cases to other districts in the 
middle of FY 1993, First District's volume of 
pending unbriefed cases was reduced to 417 
at the beginning of FY 1994. Neither the 
reduced appointments nor the transfers, 
however, produced a reduction in the number 
of First District cases awaiting briefing with 
completed records. During FY 1993 that 
number increased from 192 at the beginning 
to 240 at the end of the FY. P.Ex. 3 (June 
1992 and June 1993) and Tr. 142. 
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4. OSAD Funding, Appointments and 
Pending Unbriefed Cases Since the FY 
1993 Funding Reductions 

29. In FY 1994 OSAD received a 3.69% 
increase in its appropriation above the FY 
1993 level, to the sum of $5,180,657. That 
amount was still well below pre-1992 levels 
and did not enable OSAD to hire any addi
tional staff attorneys to make up for the FY 
1993 staff reductions. P.Ex. 1 and Tr. 63. 

30. During FY 1994 OSAD was appointed 
statewide in a total of 2,073 cases, about 150 
more cases than in FY 1993. At the end of 
FY 1994 OSAD's statewide volume of pend
ing unbriefed cases had reached 1,987, up 
from 1,512 at the end of FY 1993. P.Ex. 2 
and Tr. 63-64. As Finding 31 reflects, in 
First District there were dramatic increases 
in both appointments and backlog. 

31. In December 1993 Cook County Pub
lic Defender Rita Fry wrote to Chief Judge 
Fitzgerald to complain that the Appeals Divi
sion of the Cook County Public Defender's 
Office was being overwhelmed with an un
precedented number of appointments as a 
result of the reduction of appointments to 
First District that had occurred in response 
to Pelletier's May 1992 request. Ms. Fry's 
letter requested that the Chief Judge appoint 
the Cook County Public Defender's Appeals 
Division in fewer cases. Tr. 758, 780. 
Thereafter the Circuit Court judges began to 
appoint First District in more cases and the 
Appeals Division of the Cook County Public 
Defender in correspondingly fewer cases. In 
FY 1994 First District was appointed in 542 
cases, nearly 200 more appointments than in 
FY 1993, despite the fact that its attorney 
staffing remained unchanged. P.Ex. 9 and 
Tr. 146, 758, 780. As a result, at the end of 
FY 1994 there were 604 pending unbriefed 
cases in First District, 349 of which had 
completed records and were awaiting brief
ing. Tr. 143 and P.Ex. 3 (June 30, 1994). 

32. In FY 1995 OSAD's statewide appro
priation was increased to $6,285,184, approxi
mately the same dollar amount (not adjusted 
for inflation) as the FY 1991 appropriation. 
That increase enabled OSAD to hire addi
tional attorneys in all of its district offices so 
as to achieve staffing levels close to the FY 
1991 attorney staffing levels-but with sub-

stantially reduced support staffs. Because 
OSAD's 1991 personnel had been unable to 
keep pace with the statewide volume of ap
pointments in FY 1991 and because OSAD's 
1995 appointments (2,211) significantly ex
ceeded the level of appointments in 1991 
(1,866), the restoration of funding to OSAD 
in FY 1995 was clearly insufficient to enable 
OSAD to keep pace with its responsibilities. 
P.Ex. 2, P.Ex. 109 at 26 and Tr. 65--68. 

33. As a result of the restoration of 
OSAD's funding to pre-1992 levels, First 
District was able to hire four additional law
yers at the beginning of FY 1995 (Tr. 146-
47). But during FY 1995 First District was 
appointed to an all-time high of 598 cases 
(P.Ex. 109 and Tr. 147). Thus despite the 
increase in staff, OSAD's volume of pending 
unbriefed cases continued to grow during FY 
1995. As of April 30, 1995 there were 684 
pending unbriefed cases in First District, 439 
of which had completed records and were 
awaiting the availability of a lawyer for brief
ing. Tr. 143 and P.Ex. 3 (April1995). 

5. Status of First District as of the Hear
ing 

34. If trends as of the time of the Hear
ing were to continue, First District would 
likely receive more than 700 new appoint
ments in FY 1996-the largest volume of 
new appointments ever (see P.Ex. 96). But 
OSAD had not then received any increase in 
its appropriation for FY 1996 above the 
amount received for FY 1995 (Tr. 68). As of 
August 31, 1995 there were 758 pending un
briefed cases in First District. As of the 
time of the Hearing, First District's volume 
of pending unbriefed cases was at 765 (the 
highest level ever) (Tr. 123), 522 of which had 
complete records and were awaiting briefing 
(P. Exs. 50 and 50(a)). 

35. Findings 56 and 57 describe OSAD's 
policy of briefing oldest cases first. Under 
that policy First District attorneys were, as 
of the late September 1995 Hearing date, 
working only on cases to which First District 
had been appointed during or before March 
1994. Thus all of the cases that the First 
District attorneys were engaged in briefing 
as of the time of the Hearing had already 
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been pending on appeal, with no opening 38. As part of its continuing effort to 
brief filed, for at least 18 months. Tr. 165- reduce the number of pending unbriefed 
66. cases, First District was at the time of the 

36. In accordance with OSAD's statewide 
office policy referred to in Findings 35, 56 
and li7, the 765 cases pending in First Dis
trict as of the time of the Hearing are being 
handled on a first-in-first-out basis, under 
which the oldest cases will be assigned for 
briefi,ng first. Pelletier anticipates that each 
lawyer on his staff will file the opening sub
stantive document-a brief, a dispositive mo
tion or an "Anders motion" (a brief and 
motion under Anders v. California, 386 U.S. 
738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967))-in 
approximately 20 cases each year, or the 
equivalent of 1.6 dispositions per attorney 
per month. 'I'r. 167-69. As of the time of 
the Hearing there were 19.50 full-time equiv
alent attorneys (taking account of part-time 
attorneys) on staff in First District (Tr. 126). 

37. On the assumptions (a) that First Dis
trict will continue with the equivalent of 19.50 
full-time attorneys on staff, (b) that each of 
them can be expected to prepare 1.6 opening 
substantive documents per month and (c) 
that no pending cases are eliminated from 
the docket, Pelletier anticipates that it will 
take close to two years before an Assistant 
Appellate Defender will be available to begin 
working on the newest cases to which First 
District had been appointed as of the time of 
the Hearing (Tr. 169-71). Because of the 
length of time that it has taken and continues 
to take before a First District attorney be
comes available to begin work on a newly
assigned pending case, the length of time 
that :it takes to prepare the record on appeal 
has not contributed to delays in the process
ing of First District cases. As of the time of 
the Hearing it took approximately six to 
eight months for First District to received 
completed records in its office. Tr. 219. 

4. Pelletier specifically recalled People v. DiGiaco
mo, a case in which an appellant client of First 
District had been convicted of attempted murder 
and sentenced to four years' incarceration and 
had then been released several months before the 
Illinois Appellate Court issued its decision revers
ing the conviction outright and ruling that defen
dant DiGiacomo should never have been convict
ed (Tr. 185-86). 

Hearing in the process of transferring 50 
cases to OSAD's Springfield Office (Tr. 68, 
125). 

D. First District's Success Ra.te 

39. OSAD counts an appeal as "success
ful" if the appeal results in any modification 
of the trial court's judgment or sentence or 
in any opportunity being afforded the appel
lant to obtain such a modification through 
further proceedings in the trial court (Tr. 
184). In FY 1995 First District was success
ful, in that sense, in 30% of the eases that it 
handled on direct appeal (Tr. 99, 184). In 
FY 1994 First District had been successful in 
the same sense in 24% of its cases (Tr. 185). 

40. Pelletier was personally aware of situ
ations in which appellant clients of First Dis
trict had completed their terms of incarcera
tion and had been released before the First 
Appellate District had rendered decisions in 
their appeals, including instances in which 
those decisions had reversed the convictions 
outright.4 Although Respondent's Response 
2 has disputed the sufficiency of the Hearing 
record to demonstrate the frequency of such 
occurrences, it is surely an appropriate mat
ter for judicial notice that given Illinois' sys
tem of day-for-day credit for an inmate's 
good conduct in prison,5 an inmate who does 
not forfeit such credit and whose appeal will 
not have been decided until (say) 2* years 
have elapsed since his incarceration-an ov
erly optimistic assumption-will have been 
released before that decision if his sentence 
had been five years or less. On a more 
realistic assumption of three years between 
notice of appeal and decision, any defendant 
with a prescribed sentence of six years of 
less and with no forfeiture of good time 
credits will have served his or her entire 
custodial sentence and been released before 

5. This does not take account of inmates' other 
opportunities ( 1) for additional credit due to 
meritorious conduct or (2) for credit for time in 
custody before trial, factors that make the poten
tial for their being forced to spend excessive time 
in custody, triggered by the delays at issue in this 
case, even more troublesome. 
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the decision is reached. And of course any 
decision that reverses a conviction means 
that the period of time that has been spent in 
serving the invalid sentence has been imper
missibly lengthened by any undue delay in 
the handling of the appeal. 

III. Response by the State of Illinois and 
the Illinois Courts During the Pen
dency of This Litigation 

41. As heretofore and hereafter set forth, 
the Illinois legislature has been on notice of 
the severity of OSAD's backlog of unbriefed 
cases for several years. In the spring of 
1992, immediately prior to the time that the 
General Assembly reduced OSAD's funding 
by 18%, the Speaker of the Illinois House 
was apprised that the backlog was most se
vere in OSAD's First District Office and that 
further cuts would render competent and 
effective representation of First District 
clients impossible. P.Ex. 24 and Tr. 152-53. 
Since the filing of this action, the General 
Assembly has restored OSAD's funding to 
close to the pre-FY 1991 level that existed 
prior to the FY 1993 budget cuts, but that 
funding level is plainly insufficient to enable 
OSAD to employ enough staff to address the 
growth in appointments and backlog that 
OSAD's district offices have experienced in 
the last three years. 

42. Less than a month ago (on January 
30, 1996) Illinois Supreme Court Chief Jus
tice Michael Bilandic transmitted the Court's 
annual report to the General Assembly. It 
read in relevant part: 

The General Assembly in the past has 
recognized the importance of providing ad
equate resources to assure fair and timely 
handling of appeals from convictions of 
capital and other felony defendants. 
[This quotation omits the portion of the 
report dealing with death penalty appeals] 

The lack of resources for appeals by other 
criminal defendants "'las also become a crit
ical problem. The General Assembly took 
a constructive step to address this problem 
in 1994. At that time, funds were approp
riated to restore attorneys to the staff of 
the Office of the State Appellate Defender. 

6. As also shown by earlier Findings, the delay 
referred to in the report also represents a sub-

However, this improvement was not fully 
maintained for the current fiscal year. 

A comparison of the staffing levels of the 
state appellate defender with the trend in 
cases to which the office is appointed 
shows a sharp contrast. For fiscal year 
1990 the office had 72 attorneys assigned 
to Appellate Court cases; currently there 
are only 60. During the same six-year 
period the number of new cases to which 
the office was appointed on an annual basis 
increased from 1,593 to 2,211. This means 
that the number of attorneys decreased by 
17 percent while the number of new ap
peals assigned annually increased by 39 
percent. The consequence of these diverg
ing trends is that the period of time need
ed for appellate defender attorneys to file 
a brief on a new case has lengthened from 
about 11 months to the current 19 months. 

The Federal District Court of Northern 
Illinois has determined that such lengthy 
delays deny due process to indigent defen
dants represented by the state appellate 
defender and the Cook County public de
fender in the 1st District of the Appellate 
Court. (U.S. ex rel. Green v. Peters, No. 
93 C 7300, U.S.Dist.Ct., N.D.Ill.) Further 
action by the District Court on this matter 
is anticipated in the near future. 

As noted in my message to the General 
Assembly in January 1994, under-staffing 
of criminal appeals often leads to mure 
retrials and appeals claiming violation of 
constitutional rights because of "ineffective 
assistance of counsel." 

We urge the General Assembly to renew 
its commendable previous efforts to re
store the number of attorneys for the state 
appellate defender to levels sufficient to 
provide fair and prompt representation on 
criminal appeals. 

As indicated by earlier Findings, that report 
was more charitable in its reference to the 
General Assembly's prior funding provisions 
than the facts would warrant, but that is 
entirely understandable in a message that 
seeks to obtain an appropriation in an era of 
governmental cutbacks.6 It is of course too 

stantial understatement. That factual error 
should not be faulted, for the Supreme Court did 
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early to know whether the Supreme Court's 
request will bear fruit. 

43. As directed by this Court shortly af
ter this action was commenced, petitioners' 
counsel apprised the First District of the 
Illinois Appellate Court of the pendency of 
this l'itigation in a November 24, 1993 letter 
,directed to that Court. Counsel's letter en
closed copies of individual habeas corpus 
petitions that had been filed by Hilberto 
Sanchez, Vernon Joy and Rodney Odell 
complaining of appellate delay in terms 
identical to the pending class action petition 
filed here by Mervin Green. Counsel's let
ter communicated this Court's request for 
information as to indigent criminal appellate 
case processing in the First Appellate Dis
trict and as to whether private counsel 
could be appointed for petitioners Sanchez, 
Joy and Odell. 

44. Pelletier has also advised the Illinois 
Appellate Court of the pendency of this liti
gation. On November 8, 1993 he wrote let
ters to the Presiding Justices in the divisions 
of the First Appellate District to which the 
Sanchez, Joy and Odell cases were assigned 
(P. E:xs. 37, 38 and 39 and Tr. 162-64). 
Those letters reminded the Court that OSAD 
had filed motions to withdraw as counsel in 
each of the three cases because of the volume 
of pending unbriefed cases in First District, 
once again requesting that outside counsel be 
.appointed to represent the petitioners. Pel
letier''s letter also stated that First District 
had many other clients similarly situated to 
petitioners Sanchez, Joy and Odell and asked 
that action be taken for those other clients as 
well. Tr. 162-65. At some time thereafter 
private pro bono counsel were indeed ob
tained to represent appellants Sanchez, Joy 
and Odell. After such pro bono counsel had 
been obtained, the First Appellate District 
perm'itted First District to withdraw from 
those cases. Other than in the Sanchez, Joy 
and Odell cases, the First Appellate District 
has granted only one other motion to with
draw as counsel based upon First District's 
backlog ofunbriefed cases. Tr. 161-65. 

45. On March 11, 1994 the Justices of the 
First Appellate District responded to this 
Court with a letter (P.Ex. 40) that acknowl-

not have the benefit of the record developed at 

edged that the Appellate Court "is aware of 
the problem" of excessive appellate delay for 
First District's clients. In the letter the 
First Appellate District made several obser
vations as to indigent criminal appellate case 
processing, stating in essence: 

(a) According to the Court's informal re
search, OSAD then had larger backlogs in 
other districts than in First District, but 
motions to withdraw had not been filed in 
the other districts. 

(b) First District had filed proportion
ately fewer motions to withdraw under 
Anders v. California than the Appeals Di
vision of the Cook County Public Defender, 
with the Court suggesting that First Dis
trict may be "refusing to exercise discre
tion" to file Anders motions. 

(c) First District's policy of briefing old
est cases first, counting "from the date of 
conviction or sentencing," "gives prefer
ence to post-conviction cases." 

(d) First District had filed fewer briefs 
per attorney than OSAD's other district 
offices. One of the Justices of the Second 
District Appellate Court then expected 
OSAD attorneys to file 30 briefs per year 
per laWYer in Second District c&.ses. 

(e) Based on a communication with Re
nee Goldfarb ("Goldfarb"), Chief of the 
Appeals Division in the Cook County 
State's Attorney's Office, it waB suggested 
that OSAD's success rate may be 15% 
rather than the higher success rate re
flected in OSAD's Annual Reports. 

(f) People v. Thurston, 255 Ill.App.3d 
512, 515-16, 193 Ill.Dec. 393, 395, 626 
N.E.2d 426, 428 (2d Dist.1994) had opined 
that "the appellate defender should reex
amine his policy of processing such cases" 
(that is, cases that the court viewed as not 
raising substantial questions). 

In addition, the First Appellate District's 
letter stated that it has "the inherent power 
to appoint private counsel to represent indi
gents in criminal cases." It noted that the 
Chairman of the Judicial Advisory Council of 
Cook County has been recruiting pro bono 
laWYers to handle some indigent eriminal ap
peals and expressed the hope "that we will 

the Hearing here. 
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be able to expand the volunteer program so 
that it will not be necessary to compel law
yers to represent indigent defendants on ap
peal without compensation." There was no 
reference to any other possible solutions to 
the problem of appellate delay for First Dis
trict clients. 

IV. Nature of OSAD's Performance 

A. OSAD's Workload Standards 

1. Standards Themselves 

46. OSAD has established a work stan
dard that requires all of its attorneys to meet 
a minimum level of productivity. That stan
dard, set forth in OSAD's 1994 Employees' 
Manual (P.Ex. 11), requires each assistant 
appellate defender with one year of service to 
complete, during each year, 24 "brief 
units"-a term defined as an appellate court 
brief in a direct appeal from a judgment 
entered following a criminal trial, in which 
the record on appeal is not less than 250 
pages and not more than 500 pages. To 
refine that concept to reflect various relevant 
variables, a weighted brief-unit credit value 
is assigned to various tasks performed by 
OSAD's lawyers (opening brief, reply brief, 
certain motions, etc.) and, as to the opening 
brief itself, the credit is weighted in terms of 
the length of the record (more than one brief 
unit is attributed to records greater than 500 
pages, and less than one brief unit is attrib
uted to records under 250 pages). P.Ex. 11 
and Tr. 42, 171-75. 

2. Expert Testimony as to OSAD's Work
load Standards 

48. Petitioners called two expert wit
nesses who opined as to OSAD's work stan
dards and as to the productivity of First 
District attorneys. Both experts concluded 
that OSAD's attorneys must work hard to 
achieve the level of productivity called for by 
OSAD's work standard. Respondents pre
sented no evidence contesting those conclu
sions, and this Court credits the expert wit
nesses' testimony as summarized in Findings 
49 through 53. 

49. Indiana University School of Law 
Dean Norman Lefstein, who also now chairs 
the Indiana Public Defender Commission, 

testified as to the role of defense counsel in 
criminal proceedings, especially as it pertains 
to professional responsibility issues and crim
inal justice standards. Dean Lefstein has 
taught, written and lectured extensively on 
professional ethics and criminal justice is
sues. In addition to having served in the 
past as director of the Public Defender Ser
vice for the District of Columbia, he has been 
the reporter to the ABA Commission that 
promulgated the second edition of the ABA's 
Standards for Criminal Justice. In that ca
pacity, he authored the ABA's standards on 
the prosecution and the defense functions, on 
providing defense services and on guilty 
pleas. Dean Lefstein has frequently been 
qualified as an expert witness on issues of 
professional responsibility and competence of 
representation in criminal matters. Dean 
Lefstein testified in these proceedings with
out compensation. Without objection from 
respondents, this Court found Dean Lefstein 
qualified as an expert in this area. Tr. 223-
31. 

50. Dean Lefstein opined that no more 
than approximately 25 indigent felony 
criminal appeals should be assigned to a 
single attorney in any one calendar year. 
That opinion, which was unrebutted by re
spondents, was based in part upon a 1992 
NLADA publication titled Indigent Defense 
Caseloads and Common Sense, and was 
also informed by Dean Lefstein's own ex
perience in observing the work of the ex
tremely well-qualified appellate lawyers un
der Dean Lefstein's supervision in the 
Public Defender Service for the District of 
Columbia. P.Ex. 59 and Tr. 233-36. It is 
the thrust of Dean Lefstein's opinion, and 
this Court fmds, that the assignment of 
significantly more than 25 cases of average 
complexity to one attorney in a single cal
endar year would create an unacceptably 
high risk that the attorney would be un
able to brief the cases competently within 
a reasonable period of time. 

51. Robert Spangenberg ("Spangen
berg") was petitioners' other expert witness, 
this time as to the assessment of indigent 
defender systems. Spangenberg has studied 
indigent defense delivery both at the trial 
and the appellate level throughout the nation. 
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For that purpose he has visited hundreds of 
publie defender offices throughout the coun
try and has studied public defender offices in 
over 30 states in the last 20 years, having 
extensively analyzed the functioning of the 
appellate defender systems in California, 
Florida, Colorado, Wisconsin and Minnesota, 
among many other jurisdictions. In particu
lar, under the auspices of the ABA's Bar 
Information Program Spangenberg has con
sulted with numerous public defender offices 
regarding ways to improve the delivery of 
indigent defense services. Spangenberg was 
project director for the Department of Jus
tice's Bureau of Justice Statistics National 
Analysis of Criminal Defense Systems, the 
first exhaustive . analysis of indigent defense 
systems performed in the United States. He 
has testified before courts as an expert wit
ness and before numerous governmental bod
ies regarding indigent defense delivery. Tr. 
291-3:01. As it did with Dean Lefstein, this 
Court found Spangenberg qualified as an 
expert in his area of testimony without objec
tion by respondents. Tr. 302-04. 

52. In preparation for his testimony here, 
Spangenberg performed an extensive analy
sis of First District's functioning. For that 
purpose his assessment included review of 
OSAD's ll}mployee Manual (P.ll}x. 11) and 
interviews with all of First District's profes
sionali staff and with Gottfried. Tr. 306--08. 

53. In Spangenberg's unrebutted expert 
opinion, OSAD's work standard constitutes a 
measure of attorney productivity that re
quires OSAD attorneys to work up to capaci
ty in order to provide quality representation 
to the required number of clients, although in 
some respects it requires attorneys to forgo 
some aspects of optimum client representa
tion. Tr . .371-7.3. OSAD's standard was 
modeled upon the 1980 NLADA Standards 
for Appellate Defender Offices (P.ll}x. 115), 
which have been a national baseline in defin
ing the appropriate level of productivity for 
an appellate defender. NLADA's Standards 
impose a significantly less demanding pro
ductivity requirement upon appellate defend
ers than does the OSAD work standard: 
NLADA's Standards require appellate de
fenders to achieve 20 "work units" per year 
(in contrast to the 24 "brief units" required 

by OSAD's work standard) and define work 
units in such a way as to allocate more work 
unit credit to certain tasks and certain types 
of records than does the OSAD brief-credit 
definition in the OSAD work sta.ndard. P. 
ll}xs. 11 and 115 and Tr. 574-79. 

B. OSAD Client Representation and 
Briefing Policy 

1. OSAD's Briefing Policy 

54. OSAD's Employee Manual (P.ll}x. 11) 
also sets forth office-wide policies and proce
dures, including OSAD's briefing policy, re
lating to effective client representation. Af
ter OSAD is appointed to a matter by the 
Circuit Court, it sends the represented per
son a form letter that attaches a description 
of the stages of the appellate process (Tr. 
133-34). In part the attachment describes 
the length of time that it generally takes to 
complete the record on appeal and to file the 
opening brief. In that respect clients of 
First District have been and are presently 
being informed that they can expect to wait 
16 to 22 months (many months after the 
filing of the record) before the opening briefs 
in their cases will be filed. P.Ex. 73 and Tr. 
133-34, 158-59. 

55. OSAD is professionally obligated-by 
its enabling statute (725 ILCS 105/1 to 
105/11), by Illinois Supreme Court Rules and 
by the Rules of Professional Responsibility 
that bind its attorneys-to provide represen
tation in every one of the cases to which 
OSAD is appointed. It is not possible for 
OSAD to decline to "process" a case simply 
because someone within or outside of OSAD 
might believe that other matters are more 
deserving of the attention of OSAD's lawyers 
(Tr. 73 and P.Ex. 32 at 5). This Court of 
course appreciates (and shares) the concerns 
sometimes expressed by Illinois appellate 
opinions as to the potential waste of scarce 
resources in addressing legal issues of mini
mal or even no significance-indeed, this 
Court itself regularly encounters the trial 
court equivalent of that problem in its having 
to address pro se filings (most frequently by 
persons in custody claiming what they may 
mistakenly perceive as violations of their con
stitutional rights). But just as this Court 
must expend its own resources (which could 
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far more profitably be devoted to more con
structive activity) in determining whether 
such pro se filings may be dismissed at the 
outset on grounds of "frivolousness" in the 
legal sense (see Neitzke v. Williams, 490 
U.S. 319, 109 S.Ct. 1827, 104 L.Ed.2d 338 
(1989) and Denton v. Hernandez, 504 U.S. 
25, 112 S.Ct. 1728, 118 L.Ed.2d 340 (1992)), 
so the appointed OSAD lawyer is duty bound 
to review the record once he or she is ap
pointed and then to file either an Anders 
brief or a brief on the merits-and those 
tasks alone require what may fairly be la
beled as a waste of resources. It must be 
remembered that criminal appeals are not 
taken by the appellate defender but by the 
convicted defendant who has an unrestricted 
right to do so (just as, except in the most 
egregious cases of repetitive groundless liti
gation, this Court cannot forbid filings by the 
pro se litigant). In that sense OSAD attor
neys should not suffer the fate of the Persian 
messenger for having to discharge their pro
. fessional responsibilities by handling the 
cases that the courts have assigned to them.7 

56. As a matter of statewide agency poli
cy, OSAD attorneys are assigned cases for 
briefing based upon the date of the Circuit 
Court's final disposition of the case-which in 
an initial direct appeal is typically the date of 
sentencing-with the oldest cases being 
placed first in line for briefing. As with the 
FIFO method of valuing inventory for ac
counting purposes, that is appropriately re
ferred to as a "first-in-first-out" method of 
assigning cases for briefing. Tr. 37-38, 137. 

57. In appeals of proceedings commenced 
under the Illinois Post-Conviction Hearing 
Act, the date of the Circuit Court's final 
disposition of the post-conviction proceed
ing-and not the date of the original sentenc
ing-is treated as the final disposition date 
for purposes of the assignment method de
scribed in Finding 55 (Tr. 137). Hence the 

7. That situation renders wholly nonanalogous the 
point made in Thurston, 255 Ili.App.3d at 516, 
193 Ill.Dec. at 395, 626 N.E.2d at 428: 

In the real world, a client would not pay a 
talented appellate lawyer to appeal such a mi
nor point. 

Because Illinois provides criminal defendants 
not only with the guaranty of an appeal but also 
with an absolute right to representation by coun-

concern expressed in the First Appellate Dis
trict's March 11, 1994letter (P.Ex. 40), which 
stated that OSAD's briefing policies give 
preference to post-conviction appeals, was 
based on the Court's mistaken belief that in 
those appeals the original sentencing date is 
used to place such appeals in line for brief
ing. In fact, post-conviction appeals are 
placed in line among direct appeals on a 
straightforward date-of-disposition basis, 
with no priority being given to either catego
ry of appeals. 

58. If First District attorneys were to 
reserve the briefmg of all post-conviction 
cases until the attorneys had discharged 
their responsibilities in direct appeal cases, 
the practical result would be that post-convic
tion appeals would never be briefed, because 
First District is appointed to more direct 
appeal cases than its attorneys can compe
tently handle each year (P.Ex. 3 and Tr. 37-
38). Even an extended delay, rather than 
such a total cessation, in the handling of such 
post-conviction cases in order to provide 
preferential treatment to other First District 
clients (those taking direct appeals) would 
also create ethical problems of the nature 
dealt with in Findings 60 through 63. 

2. Expert Testimony as to Briefing Poli
cy 

59. Only Dean Lefstein among the Hear
ing witnesses addressed the ethical and pro
fessional responsibility implications of the 
first-in-frrst-out priority system followed by 
OSAD as against other possible alternatives. 
Findings 60 through 63 contain his unrebut
ted opinions in those respects, and Fmding 
69 contains his unrebutted opinion as to the 
ethical problems posed by the inappropriate 
overuse of Anders motions,8 all of which 
opinions this Court credits not only by rea
son of Dean Lefstein's expert testimony but 
also in consequence of this Court's own ex-

sel in taking the appeal, such free market analy
sis simply does not apply in the context now 
under consideration. 

8. None of those Findings includes the regular 
repetition of "In Dean Lefstein' s unrebutted 
opinion," as petitioners' proposed Findings had 
done, but each of those Findings here should be 
understood in that manner. 
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tensive background (beginning well before it 
took the bench) in the area of professional 
responsibility. 

60. If an appellate defender is appointed 
to a larger number of cases than he or she 
can appropriately handle, the lawyer's re
sponsibility is to inform the court of the 
problem, to seek relief from further appoint
ments and, with respect to cases that cannot 
be reassigned, to brief them in the order in 
which they were decided by the trial court 
(Tr. 235-36). That approach is called for by 
ABA Standard 5-5.3 and its commentary re
lating to the provision of criminal defense 
services (P.Ex. 108 and Tr. 236-37). 

61. First District has taken the best ap
proaeh among those potentially available, as 
testiJied to during the Hearing, to discharg
ing its professional responsibilities in light of 
the backlog and large volume of pending 
unbriefed cases in that office (Tr. 238-39). 
It was both appropriate and necessary for 
the First District to inform the First Appel
late District of the First District's problems 
by filing motions for leave to withdraw in 
cases that the office could not brief within a 
reasonable period of time (Tr. 240-41). 

62.. First District's method of assigning 
the priority for briefing cases on a first-in
first-out basis is entirely appropriate (Tr. 
239~H). Other suggested alternatives-such 
as establishing a higher priority for cases 
with short sentences-produce an impermis
sible conflict of interest on the lawyer's part 
in applying preferential handling among the 
clients of the office, under which a subjective 
judgment is used to give one client priority 
over another client in the handling of their 
respective cases. Indeed, the Florida Su
preme Court has specifically held that the 
fast-tracking of short-sentence cases poses 
an unacceptable conflict of interest (In re 
Order on Prosecution of Criminal Appeals 
by the Tenth Judicial Circuit Public Defend
er, 5G1 So.2d 1130, 1135, 1138 (Fla.1990) (per 
curiam)). Tr. 28&-87. 

63. Another suggested alternative of fast
tracking those cases that have "clearly winn
able issues" poses the same conflict of inter
est problems as fast-tracking short-sentence 
cases. In addition, there is no plausible way, 
short of reviewing the entire record and be-

ginning work on a case, to determine in 
advance whether it has a clearly winnable 
issue. Tr. 239-40, 276-77. Thm; even if this 
alternative did not implicate ethical problems 
(as it does), it would hold out minimal pros
pects of assisting in the reduction of a major 
backlog such as that faced by First District 
here. 

64. Respondents have tendered an offer 
of proof with respect to a portion of Span
genberg's deposition testimony as to whether 
he would ever consider a fast-track alterna
tive to a first-in-first-out system of priorities 
in the briefing of appeals (Dep. 182-84). In 
that regard Spangenberg testified that he 
was "impressed" by the Florida Supreme 
Court's decision as to conflicts of interest 
referred to in Finding 62 (Dep. 182), and he 
then said.(Dep. 184): 

A I would be concerned about the con
flict of interest problem. I would seriously 
consider fast-tracking if I thought it would 
not injure my clients or not be acceptable 
to the courts. 

This Court finds Respondents' offer of proof 
irrelevant and, as Conclusions 25 and 47 re
flect, it concurs in the Florida Supreme 
Court's holding as to the ethical problems 
posed by a fast-tracking approach. 

65. Even apart from the just-discussed 
ethical problems faced by First District in 
being appointed to represent a large group of 
clients such as the petitioner class, respon
dents' plumping for the adoption of any type 
of fast-track approach misses the most fun
damental fact that what is at issue here is a 
supply (comprising the total available time of 
First District's lawyers and their staff sup
port) that is hopelessly inadequate to meet 
the demand (comprising the total time need
ed to review the records and to brief the 
appeals of the petitioner class). Even on the 
most favorable assumption that it would be 
possible for First District's lawyers quickly 
to identify which of their cases are capable of 
speediest resolution (without thereby occupy
ing time that could be spent more efficiently 
in the actual substantive preparation of 
briefs in those or other cases on First Dis
trict's docket) and then to work on those 
cases first, the only thing that might be 
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accomplished would be to create a deceptive 
set of statistics: a somewhat smaller number 
of cases that were still undisposed of, but 
with those remaining cases requiring a great
er amount of lawyers' effort and time per 
case to dispose of them. No increase in 
efficiency or in available resources would 
have been achieved-merely a reallocation of 
the same finite resources to benefit part of 
the class (a favored few) at the expense of 
the disfavored majority of the class mem
bers. And that type of reallocation would 
not alter the Findings or Conclusions 
reached here one whit. 

C. OSAD's Anders Motion Practice 

1. OSAD's Anders Policy 

66. Each year OSAD files Anders mo
tions to withdraw in approximately 10% of its 
direct appeal cases where, after careful re
view of the record, it has been determined 
that there are no non-frivolous issues that 
could be raised in those cases (P. Exs. 2, 109 
and 4 through 9 and Tr. 69). As a matter of 
statewide agency policy, OSAD does not per
mit its attorneys to file an Anders motion in 
any case unless the line assistant's initial 
judgment that an Anders motion is warrant
ed has been approved by a second attor:ney 
who has also independently reviewed the rec
ord and concurs that there are no non-frivo
lous issues in the case (Tr. 180--81). 

67. Every proper Anders motion should 
be supported with an exhaustive analysis of 
every possible issue that could be raised in 
the case and a demonstration, as to each such 
issue, of why the issue is non-meritorious 
(Tr. 69-70, 242-44, 284--86; Anders v. Cali
fornia, 386 U.S. 738, 744, 87 S.Ct. 1396, 1400, 
18 L.Ed.2d 493 (1967), and see Conclusion 
30). It is thus often easier and less time
consuming simply to submit a one-issue brief 
in a case than to submit a properly supported 
Anders motion to withdraw (Tr. 69). 

68. Nothing in the record suggests any 
legitimate basis for any criticism of OSAD's 
practice in considering potential Anders mo
tions, or for any criticism of the number or 
percentage of such motions that it files. 
Moreover, because of the considerations 
dealt with in Findings 66 and 67 there is no 

reason to believe that if OSAD were to file a 
larger percentage of Anders briefs in cases 
to which it had been appointed there would 
be any appreciable diminution (if indeed any 
diminution at all) in OSAD's volume of pend
ing unbriefed cases from the level that will 
exist under OSAD's continuation of its pres
ent Anders policy (Tr. 69)-and in addition, 
the same point that has been made in Find
ing 65 would apply here as well. 

2. Expert Testirrwny as to Anders Policy 

69. It is not appropriate for an indigent 
appellate defender who is appointed to a 
larger number of cases than he or she can 
appropriately handle to seek to resolve the 
problem py filing Anders motions to with
draw from appointments. Anders is not a 
docket management tool. In addition, as 
Finding 67 reflects, an appropriately sup
ported Anders motion is often more time
consuming to prepare than a brief on the 
merits raising one or two potential issues. 
Tr. 241-42. 

70. There is a inherent peril (a) in not 
adhering to a strict requirement of obtaining 
a second opinion before filing an Anders 
motion or (b) in filing Anders motions in a 
large percentage of cases: the risk that non
frivolous issues may be missed (Tr. 243-44). 
Evidence at the Hearing demonstrated that 
such risks are not merely hypothetical. In 
People v. Thomas Jones, No. 92-3460 (Ill. 
App. 1st Dist.) the Cook County Public De
fender's Office Appeals Division, represent
ing Jones as one of several co-defendants on 
appeal, filed an Anders motion to withdraw 
(P.Ex. 201). First District, which represent
ed one of the other co-defendants, submitted 
a merits brief that raised issues that were 
applicable both to its client and to Jones. At 
First District's urging the Cook County Pub
lic Defender's Office then withdrew its An
ders motion and substituted a merits brief, 
raising an issue (which had been suggested 
to the Cook County Public Defender by First 
District) that ultimately prevailed in the Ap
pellate Court. Tr. 284--86. 

D. Summary 

71. On the record before this Court, First 
District's performance of its responsibilities 
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as appellate defense counsel has been appro
priate in all respects relevant to this litiga
tion. It has not been shown to bear any 
responsibility for the systemic delays that 
form the gravamen of this action and that 
are dealt with in subsequent Findings. 

V. Expert Testimony as to Length of Ap
pellate Process for First District Clients 

72. Spangenberg on behalf of petitioners 
and Dr. Roger Hanson ("Hanson") on behalf 
of respondents provided this Court with ex
pert testimony regarding the length of the 
appellate process for direct appeal clients of 
OSAD. Findings 73 to 76 are this Court's 
summary findings in that respect, while the 
more specific underlying testimony by the 
expe:rts is set out in Findings 77 to 84. 

73. As to cases disposed of by the First 
Appellate District during calendar year 1994, 
there was no dispute between the experts 
that delays of approximately 18 months from 
commencement of the appeal to the filing of 
appellant's opening brief were typical. Ac
cording to Spangenberg's analysis the aver
age delay between those events was approxi
mately 18 months. According to Hanson's 
analysis the median delay between those 
events was also approximately 18 months. 

74. Again as to cases disposed of by the 
First Appellate District during calendar year 
1994, there was no dispute that delays signif
icantly in excess of two years from com
mencement of the appeal to the Appellate 
Court's decision were typical. According to 
Spangenberg, for cases decided by the Ap
pellate Court (excluding appeals that were 
dism:issed or voluntarily withdrawn) the aver
age delay between those events was approxi
mately 30 months. According to Hanson the 
median delay from notice of appeal to deci
sion was 28 months .. 

75. Petitioners' evidence showed that the 
unprecedented volume of First District's now 
pending unbriefed cases will result in signifi
cantly longer delays from the notice of ap
peal to the filing of the opening brief for 
current OSAD elients, including the mem
bers of the petitioner class, than were typical 
for cases disposed of by the First Appellate 
District during ealendar year 1994. Nor 
would that situation be changed if OSAD 

were to set up a different system of priorities 
from its present policy of briefing the eases 
with the oldest trial court judgment dates 
ftrst. Even apart from the already-found 
ethical problems posed by any alternative 
priority system, the effeet of so doing would 
be to improve somewhat the situation of the 
preferred appellants at the cost of creating 
even greater delays for the rest of the plain
tiff class. Although these last two sentences 
will not be repeated in the other instances 
where these Findings refer to delays in 
terms of OSAD's present policy, the same 
principles are equally applicable in each such 
instance. 

76. In consequence of what has gone be
fore, it is equally undisputed that the delay 
from notice of appeal to decision for persons 
who are currently members of the petitioner 
class will substantially exceed two years. 
Based on Findings 73 and 75, the delay from 
notice of appeal to opening brief will itself be 
more than 18 months, and will in all likeli
hood be close to two years. Then on average 
an additional 10 to 12 months will elapse 
before a decision is rendered in those cases. 
See P.Ex. 114 and R. Ex. 23. 

77. OSAD maintains a computerized 
docket tracking system that contains data as 
to each case to which OSAD is appointed, 
tracking the progress of each case from no
tice of appeal to final disposition. That sys
tem is a well-maintained and thorough source 
of information (Tr. 305 and P. Jijxs. 35 and 
36) as to the processing through the appel
late system of cases assigned to OSAD. 
OSAD's computerized docketing records 
show as to every case to which OSAD was 
appointed from the mid-1980s through 1994 
(P.Ex. 35 and Tr. 304-06, 993-99) the dates 
of (1) OSAD's appointment, (2) the notice of 
appeal, (3) filing of the record, (4) where 
applicable, the filing and dispm;ition of an 
Anders motion, (5) where applicable, the fil
ing of a motion to withdraw or to dismiss the 
appeal, (6) filing of the opening brief, (7) 
filing of the State's brief, (8) filing of the 
reply brief, if any, (9) oral argument, if any, 
and (10) the Appellate Court's decision. In 
addition to those dates the computerized rec
ords show, using a numerical "appeal type" 
code, the type of appeal involved (e.g., direct 



1256 917 FEDERAL SUPPLEMENT 

appeal following a jury trial, direct appeal 
following a bench trial, direct appeal follow
ing a plea of guilty, appeal in a post-convic
tion proceeding, etc.). Tr. 305, 313, 1023. 
Using a separate numerical code, the compu
terized records also contain information as to 
the case (e.g., affirmed (Code 1) or dismissed 
(Code 8)). Tr. 321, 997. Finally, the data
base contains a notation as to the OSAD 
district office in which the appeal originated 
and a separate notation as to the OSAD 
district office that handled the appeal. Tr. 
1024. 

78. For every case in OSAD's database, 
there is a record of whether OSAD's attor
neys filed a brief on the merits, a motion to 
withdraw under Anders, a motion to with
draw on some basis other than Anders or a 
motion to dismiss the appeal. OSAD's data
base contains a separate field within which 
the date of filing of each of those different 
types of opening documents is recorded. P. 
Exs. 35 and 36 and Tr. 854-58,995-97. 

79. David Newhouse ("Newhouse"), 
Spangenberg's computer analyst, performed 
an analysis of OSAD's computerized docket
ing records for Spangenberg's use.9 After 
the elimination of cases transferred from 
First District for briefing by other OSAD 
district offices, the OSAD database contained 
reliable data on approximately 260 direct ap
peal cases to which First District was ap
pointed and that were decided by the First 
Appellate District during calendar year 1994 
(the "analyzed cases"). First District filed a 
brief in approximately 205 of the analyzed 
cases, while in the others the First Appellate 
District rendered a decision following First 
District's submission of a document other 
than a brief: a motion to withdraw under 
Anders, a motion to withdraw for reasons 
other than Anders or a motion to dismiss the 
appeal. Spangenberg's analysis further 
showed that of the approximately 260 ana
lyzed cases, 242 First Appellate District deci
sions were rendered after the filing of a 
record in those cases. P. Exs. 114 and 114(a) 
and Tr. 1021-30. 

9. Although the programming and technical work 
were performed by Newhouse, that analysis will 
be referred to as "Spangenberg's analysis" in 

80. Spangenberg's analysis of the OSAD 
database shows that for all 260 of the ana
lyzed cases, the average (arithmetic mean) 
period of delay from the date of First Dis
trict's appointment to the date of filing the 
record was 8.09 months (P.Ex. 114 and Tr. 
328). For the 205 analyzed cases in which 
OSAD filed an opening brief on the merits, 
the average delay from the date of First 
District's appointment to the date of filing of 
the opening brief was 16.75 months (P. Exs. 
114 and 114(a) and Tr. 324-25). There is no 
reason to believe that, under OSAD's policy 
of handling oldest cases first, the period of 
delay from First District's appointment until 
its filing of the opening substantive document 
in a case would vary substantially if the 
document were a motion to dismiss or to 
withdraw the appeal rather than a merits 
brief (Tr. 326-27). 

81. For the same 205 analyzed cases 
(those in which an opening brief was filed 
rather than an Anders motion to withdraw, a 
motion to withdraw for reasons other than 
Anders or a motion to dismiss the appeal), 
the average delay from date of appointment 
to the date of decision by the First Appellate 
District was 29.10 months (P.Ex. 114 and Tr. 
311-13, 319-21). For all of the approximate
ly 260 analyzed cases (thus also including 
cases where the First Appellate District's 
decision was a dismissal), the average delay 
from the date of First District's appointment 
to the date of the decision was 25.73 months 
(P.Ex. 114 and Tr. 320). 

82. Spangenberg's analysis used the date 
of First District's appointment as the start
ing point for measurement of appellate delay, 
solely because the data were more complete 
for the appointment date than for the date of 
the appellant's notice of appeal. Where data 
were available for both the date of appoint
ment and the date of the notice of appeal, the 
average date of appointment for the analyzed 
cases was approximately 23 days later in 
time than the date of notice of appeal as 
recorded on the database. Thus the average 
delays described in Findings 80 and 81 may 

these Findings-it was Spangenberg who provid
ed the expert testimony as to the results and their 
significance. 
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be understated by approximately one month. 2. Increasing Delays in the Appellate 
P. Ex 114 and Tr. 317-19. Process. 

83. Spangenberg's analysis of the delay 
on appeal for First District direct appeal 
cases decided by the First Appellate District 
in calendar year 1994 is generally consistent 
with the findings of respondents' expert Han
son. Hanson found that the median-not the 
average or arithmetic mean-delay from the 
notice of appeal to the First Appellate Dis
trict'"' decision for direct appeal cases han
dled by First District and decided by the 
First Appellate District in 1994 was 28 
months. For those cases the median delay 
from notice of appeal to filing of the record 
was 8 months, and the median delay from the 
filing of the record to the filing of the appel
lant's brief was 10 months. R. Ex. 23. Thus 
the median delay from notice of appeal to 
opening brief was approximately 18 months 
(Tr. 865). 

84. Hanson apparently analyzed not only 
cases that were assigned to First District 
and briefed by that office but also cases that 
after initial assignment to First District were 
transferred to other OSAD district offices. 
Hanson analyzed 319 cases decided in 1994, a 
figure that corresponds roughly with Span
genberg's count of 330 total direct appeal 
cases (including those later transferred) that 
were initially assigned to First District and 
were then decided by the First Appellate 
District in calendar year 1994.10 R. Exs. 23 
and 10 and Tr. 1030-31 and 886-87. 

85. In sum, there is no factual dispute in 
the record that the mean and the median 
delays for First District direct appeal cases 
decided by the First Appellate District in 
calendar year 1994 were significantly in ex
cess of two years. Nor is there any factual 
dispute that for First District direct appeal 
cases decided by the First Appellate District 
in calendar year 1994, both the mean and the 
median delay from the notice of appeal to the 
filing of the appellant's opening brief were 
nearly 1)2 years (compare P.Ex. 114 with R. 
Ex. 28 and Tr. 865). 

10. That 11-case differential appears likely to be 
attributable to the experts' differing judgments in 
the .exclusion of certain case records as flawed. 

86. It is so obvious as to be tautological 
(see Tr. 383-84) that the delays experienced 
from First District direct appeal clients 
whose cases were decided in 1994, from the 
time of filing of their notices of appeal to the 
filing of the opening briefs in their cases, was 
the direct result of First District's being 
appointed to so large a number of cases that 
many months elapsed before Firat District's 
attorneys could begin working on the cases 
to which the office had been appointed (Tr. 
333-36). Indeed, respondents' expert Han
son did not dispute that it is the l!l.rge volume 
of appointments to First District, with the 
resulting backlog, that produces the delays 
from notice of appeal to filing of the opening 
brief (Tr. 860-61). 

87. For the most part, cases that the 
First Appellate District decided in 1994 were 
cases to which First District was appointed 
as counsel in 1991, 1992 and 1993. In those 
three years First District's volume of pend
ing unbriefed cases never exceeded 579. In 
the last of those three years (calendar year 
1993), following First District's transfer of 
some cases to equalize caseloads among the 
various OSAD districts, First District's vol
ume of pending unbriefed cases never ex
ceeded 500. P. Exs. 3 and 97 and Tr. 333-34. 

88. With more than 750 pending un
briefed cases on First District's docket at the 
time of the Hearing, it is inevitable that for 
cases to which First District is appointed 
today the delays on appeal will substantially 
exceed the delays experienced by First Dis
trict direct appeal clients whose cases were 
decided by the Appellate Court in calendar 
year 1994-unless substantial measures are 
adopted to alter the already-described 
trends. That factual conclusion is wholly 
consistent with Pelletier's inforn1ed predic
tion (see Finding 37) that unless staffing 
levels change or pending cases are eliminated 
from First District's docket, it will take ap
proximately two years before an Assistant 
Appellate Defender will be able to begin 

In any event, the small difference could not affect 
the level of consistency that has been referred to 
in Finding 83. 
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work on the newest cases to which First 
District is appointed today (Tr. 170-71). 

89. Spangenberg and his associates pre
pared computer-generated projections to il
lustrate the trend of anticipated future de
lays for First District direct appeal cases (a) 
from the date of the office's appointment to 
the filing of the opening brief and (b) from 
the date of the appointment to the First 
Appellate District's decision. Those projects 
were prepared for all First District cases 
that were not dismissed (P.Ex. 93) and for all 
those not-dismissed cases in which the sen
tence length was 20 years or less (P.Ex. 94), 

and were based on actual historical data on 
(1) the number of new cases to which First 
District was appointed in each month from 
January 1990 through April 1995, (2) the 
number of First District's attorneys for the 
same time frame, (3) the total number of 
cases pending in First District for the same 
time frame, (4) the total volume of pending 
unbriefed cases assigned to the office for the 
same time frame, (5) the average elapsed 
time from appointment to brief, month by 
month, for cases to which First District was 
appointed from January 1990 through June 
1993 and (6) the average elapsed time, month 
by month, from such appointment to the 
First Appellate District's decision from Janu
ary 1990 through June 1992. R. Ex. 12 and 
Tr. 999-1021. 

90. Spangenberg's projections in P. Exs. 
93 and 94 are based on assumptions (1) that 
from May 1995 forward First District will be 
appointed to 50.4 new cases per month (the 
average of the new monthly appointments for 
the 12 preceding months), (2) that from May 
1995 forward First District will have 20.75 

attorneys on staff (the number of positions 
that existed as of May 1995) and (3) that 
during each month from May 1995 forward 
each attorney will prepare a substantive ini
tial document (an opening brief, an Anders 
motion to withdraw, a motion to withdraw for 
reasons other than Anders or a motion to 
dismiss the appeal) in an average of 2.01 

cases (the average of such dispositions per 
month for the 12 months from April 1994 

through March 1995). P.Ex. 93 and 94 and 
R. Ex. 12 and Tr. 999--1021. Those projec
tions are driven by the assumption, explained 

by Spangenberg in his testimony (Tr. 333--36) 

and unrebutted by respondents' expert Han
son (Tr. 860-61), that there is a direct rela
tionship between the volume of pending un
briefed cases in First District and the length 
of delay from appointment to brief and from 
appointment to decision (R. Ex. 12). 

91. Based on the just-described assump
tions, the projections anticipate an increasing 
backlog of pending unbriefed cases into the 
future. Using the derived ratio between the 
length of time from appointment to brief and 
the volume of pending unbriefed cases, the 
projections anticipate future delays, month 
by month, for the cases to which First Dis
trict is appointed in that month. Similarly, 
using the ratio between the length of time 
from appointment to decision and the volume 
of pending unbriefed cases, the projections 
anticipate additional delays from appoint
ment to decision, month by month, for cases 
to which First District is appointed in that 
month. P. Exs. 93 and 94 and R. Ex. 12 and 
Tr. 999-1021. 

92. This Court has not considered Span
genberg's projections as a precise prediction 
of future backlog or future delay, nor does it 
appear that they were offered for that pur
pose (Tr. 383). But the projections do cor
roborate the unquestionable inference that, 
assuming that future appointments, future 
staffing levels and future attorney productivi
ty are consistent with recent experience, the 
backlog of First District cases and the brief
ing and decision delays for First District's 
clients (both generally and for the class 
members in particular) will be even greater 
in the future than they were in 1994. Re
spondents offered no evidence that calls into 
question the trends of increasing backlog and 
resulting increasing delays in the briefing 
and decision of First District cases overall 
and, in particular, those cases with sentences 
of 20 years or less. 

3. First District Delays Are Excessive 
and Inordinate 

93. As the ensuing Findings reflect, the 
delays shown by the parties' analyses both of 
the First Appellate District's calendar year 
1994 decisions (P.Ex. 114 and R. Ex. 23) and 
of the significantly longer delays that will 
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ensue for direct appeal clients of First Dis- trial courts throughout the countey (P.Ex. 64 
trict whose cases are just now entering the at Table 6): 
system are excessive and inordinate because 
they exceed every known normative refer
ence point. 

94. Those delays vastly exceed the appel
late scheduling rules set forth by Illinois 
Supreme Court Rules 608 and 343 to govern 
the :filing of the record and of briefs in 
appeals (including appeals in criminal cases) 
in the Illinois Appellate Courts (P.Ex. 60). 

95. Those delays also greatly exceed the 
ABA's Standard for Time on Appeal (ABA 
Appellate Standard 3.52), which provides that 
75% of all appeals to intermediate appellate 
courts are to be decided within 290 days of 
the notice of appeal, 95% of all such appeals 
are to be decided within one year of the 
notice of appeal and the remaining 5% are to 
be decided as soon after one year as is 
possible. Although ABA Standard 3.52 is 
not empirically based and is subject to possi
ble revision, the standard reflects the consid
ered consensus judgment of a commission of 
distinguished and experienced persons as to 
how long appeals should take in the majority 
of United States appellate jurisdictions. 
P.Ex .. 57 and Tr. 912-13,356-57. 

96. Those delays also substantially ex
ceed the two year presumptive limit estab
lished by the Court of Appeals for the Tenth 
Circuit in H aTris v. Champion, 15 F .3d 1538 
(lOth Cir.1994) for processing a direct felony 
criminal appeal from notice of appeal to final 
disposition-a limit conceded by respondents' 
own expert Hanson to be an important refer
ence point for determining when delay in 
appeal is excessive (Tr. 914). 

97. Those delays also exceed the median 
delays in every jurisdiction as to which data 
concerning time on appeal in direct felony 
criminal appeals (including earlier data for 
Chicago) was presented by either side at the 
Hearing. Hanson has collected extensive 
data eoncerning the time on appeal in felony 
criminal appeals. In 1993 he produced a 
paper entitled Time On Appeal, which 
among other things reported the following 
median times (expressed in days) on the 
appeal of convictions during 1989 in 19 urban 

11. This figure covers all appeals from 1989 con
victions, without regard to whether the appeal 

Jurisdiction 

Chicago 11 
Cleveland 
Colorado Springs 
Dayton 
Detroit 
District of Columbia 
Houston 
Miami 
Milwaukee 
Phoenix 
Pontiac 
Portland 
St. Paul 
San Diego 
Santa Ana 
Seattle 
Waukegan 
Wheaton 
Wichita 

Median Days from Notice 
of Appeal 1o Decision 

594 
546 
527 
376 
532 
542 
400 
376 
217 
226 
436 
392 
244 
418 
436 
552 
602 
625 
391 

98. Hanson also testified about a prelimi
nary report regarding median times on ap
peal that he had presented in August 1995 to 
the ABA's Task Force on Reduction of Ap
pellate Delay (P.Ex. 118 and Tr. 870-84). 
Hanson's preliminary report described the 
results of analysis of computerized docketing 
records, reflecting the following median 
times (expressed in days) on direct felony 
criminal appeals in the following jurisdic
tions: 

Median Days from Notice 
of Appeal to Decision 

Arizona Div. 1 (Phoenix) 319 
California, 6th Dist. (in S. Cal.) 378 
Georgia (statewide) 234 
Idaho (statewide) 371 
Iowa (statewide) 429 
Maryland (statewide) 272 
Minnesota (statewide) 246 
Missouri (statewide) 471 
New Mexico (statewide) 216 
New York 1st Dept. (Manhattan) 757 
New York 4th Dept. (Albany) 505 
Pennsylvania (statewide) 266 
Texas 5th Dist. (Dallas) 500 
Texas 13th Dist. (rural Texas) 411 
Mississippi Supreme Court (statewide) 619 
Puerto Rico Supreme Court 1,398 
Vermont Supreme Court (statewide) 273 
Wyoming Supreme Court (statewide) 351 

Except for the numbers for Puerto Rico 
(which Han~S?l)- characterized at Tr. 882 as an 
"oddball") and Manhattan, the median delays 
in the other jurisdictions studied by Hanson 
from notice of appeal to the actual decision 
date are either substantially or significantly 
less than the two year delay that Pelletier 

was handled by OSAD, by the Cook County Pub
lic Defender or by a private lawyer (Tr. 862). 



1260 917 FEDERAL SUPPLEMENT 

anticipates, and that this Court finds, will 
occur for current First District clients from 
notice of appeal to the opening brief (Tr. 
169-71).12 Even in Manhattan the median 
delay to decision is only about one month 
longer than the projected delay to opening 
brief in First District cases, so that on Han
son's own study the First District delay is 
significantly greater than in every other jur
isdiction studied except for what he acknowl
edged as "oddball" Puerto Rico. 

99. In addition, the anticipated delay of 
approximately two years from notice of ap
peal to opening brief for the newest cases 
appointed to First District vastly exceeds the 
delay incurred by other statewide indigent 
appellate defender agencies in preparing and 
filing their opening briefs, as reflected in the 
following information on other statewide indi
gent appellate defender agencies obtained by 
Spangenberg through a telephone survey 
(P.Ex. 61 and Tr. 357-60, 368): 

Jurisdiction 

Colorado 
Connecticut 
Iowa 
Massachusetts 
Michigan 
Minnesota 
New Hampshire 
New York 
North Carolina 
Ohio 
Oklahoma 
Oregon 
South Carolina 
Wisconsin 

State Agency's Delay from Notice 
of Appeal to Filing of Opening Brief 

320 days 
1 year 
150 days 
6 months 
84+ days 
150 days 
210 days 
1 to H< years 
45 to 50 days 
60+ days 
200 days 
120 days 
135 days 
330 days 

Nor could respondents' expert Hanson point 
to a single other jurisdiction in which the 
median delay from notice of appeal to open
ing brief is as much as 18 months (Tr. 888--
89, 891-92), as it was for First District cases 
decided in 1994. 

100. AB already indicated, Hanson testi
fied as an expert witness on behalf of respon
dents in the area of appellate court systems 
(Tr. 814). His investigation in this case was 
limited to the OSAD computerized docket 
records and the Annual Reports of the Ad
ministrative Office of the Illinois Courts (Tr. 
817-20). Hanson had no exposure to any 
information relating to OSAD's backlog, vol-

12. A fortiori, the delays from notice of appeal to 
actual decision in those other jurisdictions pale 
in comparison to the corresponding delays being 

ume of pending unbriefed cases, staffing lev
els or volume of new appointments (id. and 
Tr. 86tHi7). This Court finds that without 
that information Hanson was in no position 
to opine as to the reasons why First Dis
trict's direct criminal appeals take as long as 
they do before they reach resolution, and he 
was also in no position to comment as to the 
acceptability or unacceptability of the level of 
appellate delay (Tr. 975--76). 

101. In 1993 Hanson submitted to the 
Michigan State Court Administrative Office a 
pair of reports on the problem of delay in the 
Michigan Court of Appeals, produced as a 
result of lack of judicial resources to handle a 
growing appellate docket. Hanson's reports 
documented median delays in criminal cases 
from notice of appeal to decision ranging 
from 746 days (in homicide cases) to 487 days 
(in burglary/theft cases). He also document
ed median delays from notice of appeal to 
decision in civil cases of 750 days (in general 
civil appeals), 779 days (in family law ap
peals) and- 519 days (in administrative agency 
appeals). Hanson attributed those delays to 
a "bottleneck in the appellate process" pro
duced by an inadequate level of resources in 
the Michigan Court of Appeals. R. Ex. 40 

and Tr. 892-902. 

102. Hanson's analysis of the Michigan 
situation included the finding that a "bottle
neck" was producing delays of up to approxi
mately 500 days between submission of an 
appeal to the Court and the Court's decision. 
His analysis was that the bottleneck was 
produced by a problem of understaffing in 
the Court. One of Hanson's reports conclud
ed that this situation in the Michigan Court 
of Appeals "threatens the basic integrity of 
appellate review" (R. Ex. 39). He further 
characterized the situation as a "crisis" that 
required "immediate attention" and "bold ac
tion" (id. and Tr. 892-902). 

103. It is a reasonable inference from 
Hanson's Michigan reports that if he had 
been apprised of the fact that the delays for 
First District clients-lengthier than those 
documented in his Michigan reports-were 

suffered by the petitioner class here before their 
appeals are actually decided. 
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cam;ed by chronic underfunding at First Dis- decade ago, as reflected in P.E:x. 51. That 
trict, and that even lengthier delays were exhibit is the June 19, 1984 report of the "Ad 
imminent in First District (approximately Hoc Committee on Procedures To Eliminate 
two years from the notice of appeal before a Delays in Criminal Appeals" (the "Commit
lawyer can prepare his or her clients' open- tee"), which had been created by the Illinois 
ing brief), respondents' own expert Hanson Supreme Court to "specifically address the 
would have reached the conclusion that the matter of undue delay." In P.Ex. 51 the 
delays caused by the backlog and understaff- Committee reported to the Supreme Court 
ing at First District also constitute a "crisis" that the then-existing average time interval 
that "threatens the basic integrity of appel- of 7.4 months between notice of appeal and 
late review." Indeed, if Hanson were not to opening brief (almost a full year less than the 
reach that conclusion in total consistency corresponding delay period in 1994, as re
with his own characterization of the Michigan fleeted in these Findings, and well over a 
situation, his testimony would have to be year less than the delay period that is being 
discounted as lacking in credibility. encountered in the newest appeals assigned 

104. In consequence of the First District to First District) was "unacceptable." If less 
dela.ys discussed at length in the foregoing than an eight-month period waH "unaccepta
Findings, approximately 45%-nearly one- ble" then, what can be said of delays that are 
half-{)f the members of the petitioner class three times that long (the 24-month prospect 
will have completed serving their sentences faced by new members of the petitioner 
before the First Appellate District issues its class)? 
decisions in their appeals. 

105. Respondent's expert Hanson pro
fessed that he was unable to conclude one 
way or another whether the appellate delay 
to which the petitioner class is subjected is or 
is not inordinate (Tr. 972-74). But Hanson 
conceded that a delay on appeal is inordinate 
where the persons with cases on appeal have 
been released or have virtually served their 
prison time before the appellate court de
cides their cases (Tr. 916-17)-and as Find
ing 104 reflects, that is true as to an unac
ceptably large percentage of members of the 
petitioner class. 

106. Because this action has been 
brought under Section 2254, the predicate of 
petitioners' claim must be and is that their 
rights under the Constitution have been and 
are being violated. That claim is of course to 
be tested by a federal standard, in this in
stance involving the petitioners' right to ap
peal a criminal conviction without being sub
jected to inordinate delay amounting to a 
deprivation of due process of law. Although 
related state law standards are therefore not 
detE!rminative of the issue as such, they may 
clearly bear on the question of excessiveness. 
In that respect, the delays currently encoun
tered by petitioners as reflected in these 
Findings and Conclusions are far in excess of 
the situation that existed a little more than a 

107. In summary, the delays in the pro
cessing and hence the disposition of the First 
Appellate District's criminal appeals caused 
by underfunding and consequent understaff
ing in OSAD's First District are excessive 
and inordinate, and those delays will increase 
substantially unless prompt action is taken to 
reverse the trend that has existed for the 
past several years. This is in no way negat
ed-indeed it is really confirmed-by the 
evidence from respondents' own expert Han
son. It should be made clear that on the 
record in this case no part of the impermissi
ble delays is ascribable to the post-briefing 
handling of criminal appeals by the First 
Appellate District itself-no evidence ad
duced at the Hearing ascribed any lack of 
dispatch in the processing of appeals by that 
Court once the cases became fully briefed 
and thus ripe for decision. 

VI. Appeals in the Public Defender's Office 
and the State's Attorney's Office 

A. Cook County Public Defender's Office 

108. James Reddy, Esq. ("Reddy") is the 
Chief of the Appeals Division in the Cook 
County Public Defender's Offiee, a position 
he has held since March 1990. In that posi
tion Reddy is responsible for the day-to-day 
operation of the Appeals Division, which 



1262 917 FEDERAL SUPPLEMENT 

briefs appeals on behalf of indigent persons 
to whose cases that office is appointed. Tr. 
747-48. 

109. In the years that Reddy has been in 
charge of the Appeals Division, it has suf
fered a decrease in its number of lawyers, an 
increase in the annual rate of appointments 
and a persistent and ineradicable backlog of 
cases with records ready for briefing in 
which an opening brief has not been filed.13 

In summary, the Cook County Public De
fender's staffing level, appointment level and 
calendar year-end backlog from 1990 through 
1994 has been as follows (blanks indicate that 
there are no figures in the record, Tr. 772-
83): 

Calendar 
Year Staff A1mointments Year-End Backlog 

1990 62 1,000 reduced to below 1000 
1991 55 1,200 108 
1992 48 1,600 around 300 
1993 35 about 1,700 around400 
1994 about 1,400 just under 400 
1995 330 

Reddy characterized even the last-reflected 
caseload as "onerous" and as not permitting 
the assumption of cases by way of transfers 
from First District. 

110. Reddy's office disposes of an ex
tremely high percentage of its cases by filing 
Anders motions to withdraw. For example, 
in 1993 the Public Defender's Office filed 
motions in approximately 30% of the cases to 
which it was appointed. In 1994 that per
centage increased to 41%. In December 
1994 that percentage was 53% of all cases. 
Any such percentages impose a grave risk 
that viable issues that could be raised for 
clients of the office will be oyerlooked or 
disregarded. Tr. 787-96. 

111. OSAD's work standard is at least as 
demanding as the production policy to which 
lawyers in Reddy's Appeals Division are re
quired to adhere. Under the Appeals Divi
sion's production policy, each appellate attor
ney is required to complete 16 "briefs" per 
year. For that purpose a "brief' is defined 
as (1) an opening merits brief, (2) an Anders 
motion to withdraw or (3) a motion for volun
tary dismissal of the appeal. No weight is 
allocated for case complexity. In addition, 

13. As the following text figures reflect, after a 
dramatic reduction in the backlog during 1991, 
the backlog rose to a substantial level by the end 

each assistant public defender in the Appeals 
Division must complete 30 ''work units" per 
year (a system of weighted credits for vari
ous appellate tasks). R. Ex. 6 and Tr. 764-
66. 

112. In practice, over time each attorney 
in the Appeals Division will complete on av
erage 30 dispositions (merits briefs, Anders 
motions or voluntary dismissals) per year. 
Accord:ng to Reddy's testimony, that level of 
productivity has been achieved by his attor
neys on a pretty constant basis. Tr. 769-71. 
In terms of the raw number of dispositions, 
that level of productivity is equal to what 
Pelletier's staff at OSAD are achieving-but 
unlike OSAD, the Appeals Division's caseload 
includes 10% misdemeanor cases, plus juve
nile abuse and neglect cases, paternity cases 
and mental health commitment cases. Tr. 
785-87. By producing a matching level of 
productivity despite having to handle a more 
complex caseload mix, OSAD's attorneys are 
demonstrably more productive than the Cook 
County Public Defender's Appeals Division. 
This should not be misperceived as an ad
verse finding as to the quality of the attor
neys in the Appeals Division-it instead ne
gates any adverse inference as to the quality 
of OSAD's staff. 

113. In light of the present staffing level 
in the Cook County Public Defender's Ap
peals Division and the onerous caseload of 
that office, it would be impossible for the 
Appeals Division to accept additional ap
pointments that would otherwise be directed 
to First District, as a potential way to relieve 
the backlog there (Tr. 783). To put the 
matter in terms of the issues in this action, 
any such reshuffling of the appeals of the 
petitioner class would not lessen the imper
missible delays discussed in earlier Findings. 

114. Although the Appeals Division does 
not refer to the practice as a "fast-track" 
approach, that office does have a practice of 
assigning higher priority to the disposition of 
short record cases that appear to be easily 
resolvable. That practice involves reviewing 
short records to determine whether they can 
be easily resolved, while cases with longer 

of 1992 and has continued to be substantial since 
then. 
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records are not reviewed. On occasion that lant is deemed waived. In addition, as appel
practice can dispose of post-conviction ap- lee the State's Attorney's Office does not file 
peals that appear to present easy issues for reply briefs. Tr. 741-42, 743, 745. 
resolution ahead of direct appeal cases. Tr. 
783-85. 

115. There is no evidence that any net 
gain in the disposition of cases (and hence 
any net reduction in the scope of delay dealt 
with in these Findings) is accomplished by 
the approach of advancing certain records 
ahead of other cases because those records 
appear to be easily resolvable. All that such 
an approach does accomplish is to benefit 
certain appellants in terms of the priority of 
handling their cases, at the expense of all 
other appellants. As already found, such an 
approach poses conflict of interest problems 
and should not be employed by First District 
as a means of dealing with its backlog prob
lem (even apart from the absence of any 
showing that the approach would produce 
more favorable results in that respect). 

B. Cook County State's Attorney's Office 

116. Goldfarb is the supervisor at the 
Criminal Appeals Division of the Cook Coun
ty State's Attorney's Office, a position she 
has held since 1989. That office is responsi
ble for responding to all appellate briefs filed 
on behalf of criminal defendants in the First 
Appellate District. Tr. 705-06. 

117. According to Goldfarb, the Cook 
County State's Attorney's Office is on top of 
its calendar and is able to respond to briefs 
from the defense bar with reasonable 
promptness. That office's Appeals Bureau 
does not have a continuing problem of inade
qull.te resources. Whenever Goldfarb has 
needed additional lawyers, they have ulti
mately been made available (though not nec
essarily as quickly as Goldfarb would have 
liked). Tr. 714-17,731, 735. 

118. Almost all of the State's Attorney's 
appeals work is in the role of an appellee 
responding to issues that have been framed 
by a defendant-appellant. Because of the 
appellate waiver doctrine, it is unnecessary 
for Assistant State's Attorneys, who act in a 
case on behalf of the State as appellee, to 
review the record for purposes of identifying 
and framing the issues in a case-instead 
any issue not briefed by the defendant-appel-

119. Unlike OSAD with its hundreds of 
clients, the Cook County State's Attorney 
has only one client, the People of the State of 
Illinois. Hence the Cook County State's At
torney's Appeals Division is free to establish 
priorities for the cases handled for that one 
client as it sees fit, without implicating the 
ethical conflict of interest concerns that 
OSAD faces. 

120. Goldfarb has never been a defense 
lawyer and has never worked in a public 
defender agency. Although she has institut
ed several measures to make the Cook Coun
ty State's Attorney's Appeals Division more 
efficient, she is in no position to say whether 
those measures would be useful, usable or 
practicable in an appellate defender agency. 
Tr. 732, 745-46. 

VII. Prejudice to the Class 

A. Expert Testimony 

1. Dr. Robert T.M. Phillips 

121. Dr. Robert T.M. Phillips is a foren
sic psychiatrist who has conducted numerous 
examinations for various persons under the 
control of the criminal justice system (Tr. 
464-66, 469-71). Dr. Phillips has worked on 
behalf of both prosecution and defense (Tr. 
468-69), and his work has given him exten
sive exposure to prison environments and to 
persons incarcerated within them (Tr. 469-
71). For a number of years Dr. Phillips was 
the Chief Executive Officer of the Whiting 
Forensic Institute, which is the sole maxi
mum security hospital for the State of Con
necticut and is responsible for the 197 insani
ty acquitees in that State (Tr. 465, 468, 469). 
Dr. Phillips' work has included giving testi
mony on behalf of the prosecution in the case 
of United States v. Francis Martin Duran, 
which involved a highly publidzed weapons 
incident in the vicinity of the White House 
(Tr. 469; see also P. Exs. 69 and 69(a)). In 
addition, Dr. Phillips is a psychiatric consul
tant to the District of Columbia field office of 
the United States Secret Service (Tr. 466; 
see also P. Exs. 69 and 69(a)). Dr. Phillips 
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was qualified as an expert in the area of 
forensic psychiatry without objection from 
respondents (Tr. 471). 

122. Dr. Phillips opined that the mem
bers of the petitioner class, who are in a 
vulnerable state and are susceptible to stres
sors by virtue of their incarceration, are at 
an increased risk of suffering a range of 
adverse psychological reactions (including 
anxiety, mistrust, fear, hopelessness and de
pression) because of the severe delays that 
are occurring in the appellate process (Tr. 
472-73, 476, 480-81). Dr. Phillips assumed 
for purposes of his opinion that because of 
staffing problems the petitioner class mem
bers must wait approximately 18 to 20 

months before a lawyer can begin working on 
their respective appeals (Tr. 472-73). 

123. Dr. Phillips testified that the experi
ence of incarceration, particularly at the ini
tial stages, is emotionally devastating. For 
example, the risk of suicide in the group of 
persons who are in the first 48 hours of 
imprisonment is about nine times the risk of 
suicide among persons in the general popula
tion. Tr. 499. Because of the stresses im
posed by the loss of liberty, the hope of 
regaining liberty becomes the single most 
organizing principle for persons in custody 
(Tr. 475-76). And because the appellate pro
cess-the opportunity to have one's case re
viewed-is perceived as a possible way to 
regain liberty, the appeal becomes a focus of 
that hope. When the appeal is delayed, the 
thwarting of that central hope creates a po
tential for great stress and emotional tur
moil. Tr. 476-77, 480-81. 

124. Dr. Phillips further opined that with
in a reasonable degree Of medical certainty, 
the petitioner class members as a group are 
all at increased risk of developing adverse 
psychological reactions (Tr. 476-83, 497-500). 

Such an increased risk occurs because appel
late delay thwarts the class members' right 
to an appellate process, which is a right of 
central psychological importance to the class 
members (id.) Although it cannot be pre
dicted who within the class will in fact devel
op adverse psychiatric reactions (Tr. 477-78, 
485-86, 493), all of the class members are at 
increased risk as a result of the delays in the 
appellate process (Tr. 479-83, 497-500). Ac-

cordingly the increased risk of suffering ad
verse psychological reactions is not depen
dent upon whether the person is guilty or 
innocent of the crimes charged (Tr. 481-83, 

497-98). 

2. Dr. J ejfrey Metzner 

125. Dr. Jeffrey Metzner testified as an 
expert witness in the area of forensic psychi
atry for respondents (Tr. 633-34). Like Dr. 
Phillips, Dr. Metzner has testified on numer
ous occasions on various psychiatric issues 
relevant to determinations of the criminal 
justice system with regard to persons under 
its jurisdiction (Tr. 637-38). Dr. Metzner 
has written and lectured widely in this area 
(Tr. 635-36, 638). In the course of his work 
Dr. Metzner has also had substantial expo
sure to prisons and prisoners (Tr. 637-38). 
He was Chief of Psychiatry for the Colorado 
Department of Corrections for approximately 
one year (Tr. 637). His experience as an 
expert witness includes testimony regarding 
litigation (Tr. 637-38). Dr. Metzner was 
qualified as an expert in psychiatry without 
objection from petitioners (Tr. 639). 

126. Dr. Metzner opined that some of the 
members of the petitioner class are at an 
increased risk of experiencing adverse psy
chiatric reactions as a result of delays in the 
appellate process (Tr. 640-41, 653). Howev
er, Dr. Metzner testified that in his opinion 
the members of the petitioner class at an 
increased risk would be "a small subset of 
the class" (Tr. 641). Dr. Metzner opined 
that the individuals within the subset are 
those individuals who have a clear chance of 
having their sentences significantly changed 
or reduced as a result of a successful appel
late outcome, but did not include those indi
viduals who simply believe they had a chance 
at a successful appellate outcome (Tr. 642). 
Dr. Metzner further testified that the per
sons within the subset would be on a contin
uum, with the persons at highest risk being 
those who were actually innocent of the 
crime for which they had been convicted (Tr. 
641-42, 645, 649), with the middle of the 
continuum comprising persons whose conduct 
was criminal but whose convictions were im
proper because they were convicted of the 
wrong offense or were entitled to a reduced 
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sentence, and with the other end of the con- ity of his conviction and sentence (Tr. 586, 

tinuum comprising persons who did commit 592-93 and P.Ex. 98). Mter the denial of his 

the crimi.nal conduct of which they were con- post-trial motion, Joy ftled a timely notice of 

victed but whose convictions were not proper appeal (Tr. 587-88). 

for "technical reasons" such as the trial 
court's receipt of improperly obtained evi
denee (Tr. 641--45, 653-54). 

1:~7. Dr. Metzner limited his definition of 
what constitutes "adverse psychological reac
tions" to include only those psychological re
actions that would rise to the level of a 
diagnosable "mental disorder" (Tr. 648, 652). 
Although he conceded that other members of 
the class would feel distress and experience 
anxiety relating to the delays in the appellate 
process, he repeated that those reactions 
would not result in a "mental disorder" (Tr. 

644). Thus Dr. Metzner would exclude from 
the members of the class who are at an 
increased risk of suffering adverse psycho
logieal reactions those individuals, like Ver
non Joy, who believe there were errors com
mitted with respect to their convictions or 
sentences, who believe they are entitled to 
relief and who express distress and anxiety 
about the delays in resolving their appeals, 
but whose convictions are ultimately affirmed 
by the Appellate Court (Tr. 643-45). 

1!~8. Dr. Metzner conceded that, while it 
is clear that some class members are at an 
increased risk, at this stage it is not possible 
to identify what individuals among the peti
tioner class are or are not within Dr. Metz
ner's "small subset" of individuals who are at 
a higher risk of suffering mental disorders as 
a result of appellate delay (Tr. 654-56). 
Most critically as to Dr. Metzner's testimony, 
the criteria t~at he employed were directly at 
odds with those that have uniformly been 
utilized by court decisions in defining the 
prejudice caused by excessive appellate de
lays (see Conclusions 37 and 39). 

3.. Testimony of Class Members 

a. Vernon Joy 

1!~9. Vernon Joy ("Joy") is incarcerated 
in the DOC following his June 1992 convic
tion for burglary in the Circuit Court of Cook 
County (Tr. 583-84). Joy was sentenced to 
three concurrent 10 year terms of incarcera
tion (Tr. 584). Following his conviction Joy 
ftled a post-trial motion challenging the valid-

130. On August 4, 1992 Joy was advised 
that First District had been assigned to rep
resent him in his appeal (Tr. 589-90 and 
P.Ex. 45). Attached to the letter was an 
information sheet explaining the procedures 
that First District would follow in handling 
Joy's appeal and containing timetables set
ting forth the approximate length of time the 
appellate process could be expected to take 
(id.), advising Joy in part that :it would take 
approximately eight to ten months before 
First District would receive a complete rec
ord of proceedings in his case (P.Ex. 45). 

131. On August 30, 2992 Joy wrote a 
letter to First District paralegal Susan Carr 
("Carr"), advising her that the transcript of 
the proceedings in his case had already been 
delivered to First District and therefore re
questing that an attorney be assigned imme
diately to represent him (Tr. 595-96 and 
P.Ex. 99). On September 14, 1992 Joy wrote 
another letter to Carr, attaching a copy of his 
post-trial motion and offering to assist the 
office in drafting his brief in order to speed 
up the process (Tr. 592-93 and P.Ex. 98). 

132. Joy was thereafter advised that due 
to First District's backlog of unbriefed cases 
no lawyer could begin to work on his appeal 
for 20 months (Tr. 593-94). On October 5, 
1992, at Joy's direction Pelletier ftled a mo
tion to withdraw as counsel in Joy's case, 
requesting the appointment of other counsel 
to represent Joy (Tr. 596-97 and P.Ex. 42). 
In part Pelletier's motion advised the Appel
late Court that due to the backlog of un
briefed cases in the office and the underfund
ing of attorney positions, First District would 
be unable to process Joy's appeal in a rea
sonably timely manner (id.). On October 15, 
1992 the Appellate Court denied the motion 
without prejudice (Tr. 597-98 and P.Ex. 43). 

133. First District ftled a number of mo
tions for extension of time to file Joy's brief 
(Tr. 601-02). At no time did Joy authorize 
the filing of such motions on his behalf (id.). 

134. On February 1, 1993 Pelletier ad
vised Joy by letter that "[w]ith our present 
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staff it could be approximately two years 
before we could file your original brief'' 
(P.Ex. 46 and Tr. 158-59, 599). That letter 
further advised that First District would at
tempt to take steps to reduce the delay by 
transferring cases to other district offices, 
filing additional motions to withdraw as coun
sel and working to recruit lawyers to handle 
appeals on a pro bono basis (P.Ex. 46). Joy 
strenuously objected to the delay in complet
ing his brief and expressed his displeasure to 
Pelletier (Tr. 600). 

135. On March 11, 1993, with Joy's con
sent Pelletier filed a second motion to with
draw as counsel and for the appointment of 
private counsel to handle Joy's appeal (Tr. 
600-01 and P.Ex. 47). As with the first 
motion to withdraw, Pelletier cited as rea
sons the reduced funding to his office and the 
tremendous backlog of unbriefed cases. As 
with the first motion to withdraw, on March 
17, 1993 the First Appellate District denied 
the motion (Tr. 601 and P.Ex. 48). On 
March 28, 1993 Pelletier wrote Joy that it 
could still be "approximately 20 months be
fore the original brief in your case is filed" 
(Tr. 602 and P.Ex. 49). 

136. On July 8, 1993 Joy wrote Pelletier 
expressing his concern and frustration over 
the delay in filing the brief in his behalf (Tr. 
602-07 and P.Ex. 102); 

Mr. Pelletier since I have been locked up 
this year alone, I've gone through some 
things that I wouldn't wish on a damn dog, 
let alone a human being. . . . But wait, 
there's more! 
My briefs were supposed to be filed over a 
year ago, but to this date still "NO" filed 
brief. I occasionally try to call my lawyer 
whom, I might add, told me and I quote 
"Know that you will not be abandoned. At 
all times you will be represented by coun
sel. Our hope your right to counsel on 
appeal is a meaningful one." 

Joy stated that notwithstanding those repre
sentations: 

Ms. Salinger, who I believe is a good law
yer, tells me that she's not even allowed to 
"look" at my case until she gets to it. 
Excuse me, but, when you said, if I have 
any questions about the appellate process, 
just call or write and ask, did anyone think 

that I just might ask a question about 
those files that Ms. Salinger "can't look 
at". 

Joy further advised: 
As each day goes by in here it gets harder 
and harder to deal with and I don't have 
any indication it's coming to an end ever. 

* * * * * * 
This entire ordeal is beginning to take its 
toll on me sir and I'm asking you, no I'm 
begging you to tell me something or show 
me some type of action from your office. 

137. Joy attempted on his own to find 
private counsel willing to handle his appeal 
(Tr. 607). He wrote the Illinois State Bar 
Association, Richard Phelan's office and the 
University of Illinois, all to no avail (Tr. 607-
09). 

138. Joy then filed a petition for habeas 
corpus in this District Court challeng'L"lg the 
constitutionality of the appellate delays in his 
case (Tr. 610). Pelletier wrote a letter on 
Joy's behalf to the First Appellate District 
advising it of Joy's habeas corpus petition 
and asking that the court appoint private 
counsel to represent Joy (Tr. 161-65 and 
P.Ex. 37). Thereafter First District filed a 
motion to withdraw in Joy's case after the 
law firm of Keck, Mahin and Cate had 
agreed to represent Joy on a pro bono basis, 
and that motion was granted (Tr. 610--11). 

139. On March 4, 1994 Joy's new counsel 
filed his appellate brief (Tr. 612 and P.Ex. 
204). On March 25 the new counsel filed a 
motion to expedite the appeal, which was 
granted in large part (Tr. 613-14 and P.Ex. 
103). Then on August 16, 1994 Joy's convic
tion was affirmed by the First Appellate 
District, after which the Supreme Court de
nied a Petition for Leave To Appeal (Tr. 614, 
626). 

140. Joy testified as to the anger, frustra
tion, distress and depression that he suffered 
because of the delays in processing his ap
peal (Tr. 616-17): 

To have to deal with incarceration in the 
first place is a tough thing. . . . I mean 
without the added, roller coaster ride of 
thinking that you're going . . . to get heard 
in the Appellate Courts or get a chance to 
tell your side. But to constantly be denied 



U.S. EX REL. GREEN v. WASHINGTON 1267 
Cite as 917 F.Supp. 1238 (N.D.Ill. 1996) 

a right that you believed you had coming 
and know that you've done everything you 
can to get this, you know, and you're still 
denied, I really don't think we have enough 
time for me to go into details of how 
painful that is. And it's personified when 
there's personal things happening at home. 
Now I know that-that it's not up to the 
courts to control what happens in my life
in my personal life, but the part of my life 
that they were in control of, they were 
screwing it up. The things they could 
change, they didn't change. When I was 
found guilty of a crime, they sentenced me 
according to the law. But when it was 
their turn to follow the letter of the law, 
they were able to get continuances and 
leeway until it was fit-so they could fit it 
the way they wanted to. And [it] 
hurts .... 

141. Joy was a sincere and highly credi
ble witness and clearly articulated adverse 
psychological reactions, including anxiety, 
frustration and depression, as a direct conse
quence of the delays in adjudicating his ap
peal. And even if those adverse reactions 
were required to be discounted in terms of 
any claimed damages sustained by reason of 
those delays, on the basis that Joy's convic
tion was affirmed when his appeal was ulti
mately considered on the merits,l4 it is more 
than reasonable to infer-and this Court 
finds-that all the same types of reaction are 
certain to be suffered by the substantial 
number of presently unidentifiable members 
of the petitioner class whose appeals will 
ultimately prove to have been successful 
(based on past statistics in that respect) and 
who will therefore have suffered needless 
harms because of the excessive and inordi
nate delay. 

b. Charles Smith 

142. Charles Stnith ("Stnith"), who is in
careerated in E:ast Moline Correctional Cen
ter, was convicted of burglary in the Circuit 
Court of Cook County on April 2, 1994 (Tr. 
658) and was sentenced to a five year term of 
incarceration ('lr. 659). Taking into account 
statutory good time credit, his projected re-

14. Any such discounting would essentially reflect 
a "no harm, no foul" approach. But it is unnec
essary to decide the propriety of such a discount-

lease date from DOC is April 2, 1996 (Tr. 
659-60). 

143. At Stnith's sentencing the trial court 
advised him that he had the right to appeal 
his conviction and sentence (Tr. 663). Stnith 
filed a motion for a new trial, which was 
denied, and he then filed a timely notice of 
appeal because he believes he is not guilty of 
the crime of conviction (Tr. 660). First Dis
trict was appointed to represent him (Tr. 
663-65 and P.Ex. 70). 

144. On April 4, 1995 Patricia Mysza 
("Mysza"), the OSAD lawyer assigned to 
Smith's case, filed a motion for extension of 
time to file appellant's brief, advising the 
First Appellate District that ''there are 459 
unbriefed cases in this office with judgment 
dates prior to defendant's judgment date. 
Given the size of the Office of the State 
Appellate Defender's present staff, it will be 
approximately 14 months before an attorney 
will brief this case" (Tr. 665--66, 667 and 
P.Ex. 72). From that motion it became clear 
to Stnith that no brief would be filed on his 
behalf until after he would be released from 
prison based upon his projected April2, 1996 
release date (Tr. 666). When he read the 
motion he was "depressed and [I] felt like 
they were playing games with me" (id.). He 
attempted to telephone his lawyer but was 
unable to reach her (Tr. 675). 

145. In a letter that Mysza received on 
May 2, 1995, Smith expressed his anger and 
disgust over the length of time that it would 
apparently take, based upon the time pro
jected in the motion for extension of time, to 
file his brief (P.Ex. 75 and Tr. 667-69). 
Smith's letter proclaimed that because he is 
innocent of the crime of conviction: 

I exercised my right under the guidance of 
an attorney to file an appeal to rectify the 
matter. Little did I realize how crowded 
and overworked the court sy~.tem is in that 
said appeal would be heard long after my 
release on my 5 year sentence. 

Smith also asked: 

Why would I want to have an appeal heard 
in another possible 14 to 18 months[?] I'll 

ing, in light of the Finding next reflected in the 
text. 
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be on the beach in the carrib[b]ean by 
then, and I'll be damned if I'm coming 
back to go to court. 

Those feelings were reinforced when, three 
weeks before the Hearing, another motion 
for extension of time to file the opening brief 
was filed in Smith's case (Tr. 670). 

146. Smith was also a sincere and highly 
credible witness and clearly articulated his 
upset, frustration and anger over the fact 
that he will be released from his confinement 
long before resolution of his appeal. At this 
time, of course, it cannot be foretold whether 
Smith's appeal is or is not meritorious and 
therefore will or will not be successful, but 
what has been said at the conclusion of Find
ing 141 applies with equal force here. 

c. Thomas Powers 

147. Thomas Powers ("Powers"), whore
sided in Lincoln Correctional Center at the 
time of the Hearing (Tr. 679), was convicted 
of attempted aggravated criminal sexual as
sault in the Circuit Court of Cook County on 
September 10, 1993. He was taken into cus
tody immediately following his conviction (Tr. 
680, 682) and was sentenced to a 12 year 
term of incarceration (Tr. 679). As of the 
date of the Hearing he had served approxi
mately 25 months of that sentence, so that 
his projected release date (taking into ac
count statutory good conduct credit) is June 
13, 1999 (Tr. 680). 

148. Powers flled a pro se motion for a 
new trial and a motion for reduction of sen
tence (Tr. 682-83), then timely asserted his 
right to an appeal by filing a notice of appeal 
from his conviction and sentence in January 
1994 (Tr. 680, 683). First District was ap
pointed to represent him on appeal (Tr. 680). 

149. On March 3, 1994 Carr of First Dis
trict's office wrote Powers that it would take 
approximately 8 to 10 months before the 
office would receive the transcripts of the 
proceedings in his case (Tr. 684 and P.Ex. 
81). On March 6 Powers wrote Carr that the 
lawyer who had represented him at trial 
already had a copy of those transcripts (Tr. 
685-86 and P.Ex. 82). Powers also attached 
a copy of the pro se post trial motions that he 
had filed and a draft of an appellate brief 
that he had prepared on his own (P.Ex. 82). 

On April 27 Powers again inquired of Carr 
about the status of his transcripts (Tr. 686-
87 and P.Ex. 83). 

150. Originally Linda Eigner was as
signed to work on Powers' appeal, but his 
case was then transferred to Y asemin Eken 
("Eken") because she could begin work on 
Powers' case sooner (Tr. 687-89 and P.Ex. 84 
and 85). Nonetheless, as of the date of the 
Hearing First District lawyers had filed five 
to six motions for extensions of time to file 
Powers' brief on appeal (Tr. 691 and see, e.g., 
P.Ex. 76-80). 

151. On December 8, 1994 Eken wrote 
Powers that she would probably not be able 
to flle his brief by the January 31, 1995 
deadline (Tr. 689-90 and P.Ex. 88). On Feb
ruary 4, 1995 Powers wrote Eken objecting 
to the recently filed motion for extension of 
time to file his brief, complaining about the 
length of time that it was taking to file his 
briefs on appeal and inquiring why it was 
taking so long (Tr. 692 and P.Ex. 90). In 
response Eken wrote Powers that there were 
162 cases in the office with earlier judgment 
dates that would take priority over his case 
(Tr. 693 and P. ex. 91). Powers' appellate 
brief was finally filed in early September 
1995 (Tr. 694), nearly two years after his 
conviction. In the meantime Powers had 
written numerous letters to private lawyers 
attempting to obtain pro bono assistance with 
his appeal, but without success (Tr. 695). 

152. Powers has had numerous conversa
tions with prison personnel about the stress 
he was suffering because of the delays in 
processing his appeal (Tr. 696). In fact Pow
ers has had some suicidal thinking while 
incarcerated (Tr. 700-701). 

153. If Powers is granted a new trial 
following his appeal, a witness critical to his 
defense-his former wife-will be difficult to 
locate because of the length of time that has 
elapsed since his original trial. Powers does 
not know his ex-wife's present whereabouts 
or how to reach her. Tr. 698. 

154. Powers was also a highly credible 
witness and clearly articulated both adverse 
psychological reactions and potential impair
ment of his defense at retrial as a result of 
the delays in the appellate process. Again 
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wh21t has been said at the end of Finding 141 to protect the rights of the prisoner." 28 
applies here with equal force. U.S.C. § 2254(b). Many cases so hold; 

Conclusions of Law 

I. Exhaustion of State Remedies 

[ll] 1. Although the failure to exhaust 
available state remedies is not strictly juris
dictional in nature (see, e.g., Granberry v. 
Greer, 4Bl U.S. 129, 131, 107 S.Ct. 1671, 
167a, 95 L.Ed.2d 119 (1987)), Section 2254(b) 
sets out this familiar precondition to a state 
prisoner's invocation of federal habeas cor
pus: 

An application for a writ of habeas corpus 
in behalf of a person in custody pursuant 
to the judgment of a State court shall not 
be granted unless it appears that the appli
cant has exhausted the remedies available 
in the courts of the State, or that there is 
either an absence of available State correc
tive process or the existence of circum
stances rendering such process ineffective 
to protect the rights of the prisoner. 

[:!] 2. 'I'his Court has earlier held, and 
it now reconfirms, that where as here the 
petitioner class' Complaint addresses the 
constitutionality of the inordinate delay in 
the State's appellate process itself, any re
quirement of exhaustion of state remedies in 
the ordinary sense-in this instance by re
quiring, before petitioners' Section 2254 
Complaint may be considered at all, the dis
position of a pending appeal whose nondispo
sition is the very gravamen of the Com
plaint-should not be imposed. Although 
our Court of Appeals has not had occasion to 
decide the issue, Allen v. Duckworth, 6 F .3d 
458, 459 (7th Cir.l993) has identified the 
anomaly that such a requirement would 
present: 

There is a nice question, unnecessary to 
decide, whether exhaustion of state reme
dies is required when a prisoner is com
plaining about inordinate delay in the state 
court system. Requiring exhaustion would 
add another layer of delay-would make 
the requirement of exhaustion literally ex
hausting, and might even threaten an infi
nite regress. It seems a case for invoking 
the exception to the exhaustion require
ment when there are "circumstances ren
dering [state corrective] process ineffective 

illustrative are Harris v. Champion, 938 
F.2d 1062, 1068-69 (lOth Cir.l991), and 
Coe v. Thurman, 922 F.2d 528, 530-31 (9th 
Cir.l990). We have taken no position, 
Lane v. Richards, 957 F .2d 363, 365 (7th 
Cir.l992), and need not do so today, since 
if the case was moot the district court lost 
jurisdiction whether or not the petitioner 
was excused from seeking a state remedy 
for the state supreme court's delay. 

3. As Allen recognized, the decided cases 
almost without exception support this Court's 
holding expressed in Conclusion 2. For ex
ample, in addition to "Harris I" (the Tenth 
Circuit decision cited in Allen ) and the other 
illustrative cases to which Allen refers, the 
second case in the Harris v. Champion trilo
gy ("Harris II," 15 F.3d 1538, 1556 (lOth 
Cir.l994) (which states, "Although§ 2254 re
quires a habeas petitioner to exhaust his or 
her underlying claims before coming to fed
eral court, it does not require a petitioner to 
exhaust the issue of exhaustion, itself')) and 
a number of other cases cited in Harris II 
are all to the identical effect. 

4. Harris II, 15 F .3d at 1556 holds that a 
delay of two years or more from the notice of 
appeal without the issuance of a state appel
late decision in a habeas petitioner's direct 
criminal appeal is such a long delay as to give 
rise to a presumption of ineffective state 
process, therefore excusing the exhaustion 
requirement of Section 2554(b). Here the 
current members of the petitioner class have 
shown that close to two years after their 
respective notices of appeal will elapse even 
before the opening briefs will be filed in their 
cases, with another 10 to 12 additional 
months required for the issuance of the Ap
pellate Court's decisions in their cases (see 
Finding 76). On the uncontradicted and 
overwhelming evidence adduced during the 
Hearing, the reason for the front-end delay 
from notice of appeal to briefing-the delay 
that causes the overall appellate process to 
exceed the Harris presumptive two-year 
threshold-by a substantial margin-is First 
District's inadequate staffmg that prevents 
the assistant appellate defenders from begin
ning their work on petitioners' eases in time-
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ly fashion. Because that is a wholly inade
quate justification for the excessive delay, 
the exhaustion requirement is excused for 
petitioners. 

5. Petitioners do not ask this Court to 
decide any underlying substantive claims 
that may be presented in their delayed state 
appeals. Instead they ask this Court to ad
judicate their claim that the delay on appeal 
itself violates their constitutional rights and 
to issue an order directing an appropriate 
remedy for that violation. There is ample 
authority for the granting of such relief in 
federal habeas proceedings-see, e.g., Harris 
II, 15 F.3d at 1566-67; Coe, 922 F.2d at 532; 
Simmons v. Reynolds, 898 F.2d 865, 869-70 
(2d Cir.1990). 

II. Deprivation of Due Process 

[3, 4] 6. Although Allen, 6 F.3d at 459-
60 correctly notes that the right to appeal a 
state court conviction is not itself a federal 
constitutional right, it is equally correct in 
observing that such a right once conferred 
cannot be stripped away arbitrarily: 

We can assume, as a number of cases have 
held, though none in this circuit, e.g. Cody 
v. Henderson, 936 F.2d 715, 718-19 (2d 
Cir.1991); Coe v. Thurman, supra, 922 
F .2d at 530, that excessive delay in the 
processing of a criminal defendant's state 
appeal can be a denial of due process of 
law. The defendant has no federal consti
tutional right to an appeal, Ross v. Moffitt, 
417 U.S. 600, 611, 94 S.Ct. 2437, 2444, 41 
L.Ed.2d 341 (1974), but a state is not per
mitted with one hand to grant such a right 
and with the other to take it away in an 
arbitrary fashion, as by denying an indi
gent a free transcript of the trial, Griffin v. 
Illinois, 351 U.S. 12, 18, 76 S.Ct. 585, 590, 
100 L.Ed. 891 (1956), or preventing a pris
oner from filing a timely notice of appeal, 
Burns v. Ohio, 360 U.S. 252, 257, 79 S.Ct. 
1164, 1168, 3 L.Ed.2d 1209 (1959)--or sim
ply refusing to decide an appeal. So at 
least a number of courts have held, and we 
would have no occasion in this case to 
quarrel with them even if we were dis
posed to disagree, since the petitioner 
must lose in any event. 

Here Illinois' granting of the right to appel
late review and to the representation by 
counsel in the course of that review (Ill. 
Const. art. VI, §§ 4(b) and 6; 730 ILCS 5/5-
5-4.1; Ill. S.Ct. Rule 607) makes such review 
"an integral part of the Illinois trial system 
for finally adjudicating the guilt or innocence 
of a defendant" (Griffin, 351 U.S. at 18, 76 
S.Ct. at 590). 

7. Given the right to appeal referred to 
Conclusion 6, an inordinate delay in the adju
dication of that appeal is a paradigmatic ex
ample of a due process violation. As Evitts 
v. Lucey, 469 U.S. 387, 393, 105 S.Ct. 830, 
834, 83 L.Ed.2d 821 (1985) teaches: 

Almost a century ago, the Court held that 
the Constitution does not require States to 
grant appeals as of right to criminal defen
dants seeking to review alleged trial court 
errors. McKane v. Durston, 153 U.S. 684 
(1894). Nonetheless, if a State has created 
appellate courts as "an integral part of the 
. . . system for finally adjudicating the 
guilt or innocence of a defendant," Griffin 
v. Illinois, 351 U.S., at 18 [76 S.Ct. at 590], 
the procedures used in deciding appeals 
must comport with the demands of the 
Due Process and Equal Protection Clauses 
of the Constitution. 

Harris II, 15 F.3d at 1557 applies that prin
ciple to inordinate delays in the appellate 
adjudication so as to trigger the availability 
of federal habeas review: 

We start by noting that delay in adjudi
cating a state prisoner's direct criminal 
appeal may do more than simply excuse 
exhaustion. It may also give rise to an 
independent due process claim. Harris I, 
938 F.2d at 1068; accord United States v. 
Pratt, 645 F.2d 89, 91 (1st Cir.), cert. de
nied, 454 U.S. 881, 102 S.Ct. 369, 70 
L.Ed.2d 195 (1981); Cody v. Henderson, 
936 F.2d 715, 719 (2d Cir.1991); Burkett 
v. Fulcomer, 951 F.2d 1431, 1446 (3d Cir. 
1991), cert. denied, 505 U.S. 1229, 112 
S.Ct. 3055, 120 L.Ed.2d 921 (1992) (Burk
ett II);. Rheuark v. Shaw, 628 F.2d 297, 
302 (5th Cir.1980), cert denied, 450 U.S. 
931, 101 S.Ct. 1392, 67 L.Ed.2d 365 (1981); 
Coe v. Thurman, 922 F.2d 528, 530-31 
(9th Cir.l990). Thus a habeas petition 
may be predicated on a due process viola-
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tion arising from the State's delay in adju- 1991); Johnson, 732 F.2d at 381-82; Rhe

dicating a petitioner's direct criminal ap- uark, 628 F.2d at 303). Since Harris II the 

peal even if the petitioner's allegations of Second and Third Circuits have reconfirmed 

error at the trial level are based on state their adherence to the Barker factors in de

law and, therefore, not proper for federal termining the constitutionality of appellate 

habeas review. delay (Elcock v. Henderson, 28 F.3d 276, 279 

Aceord on the due process issue, in addition (2d Cir.1994) and Simmons v. Beyer, 44 F.3d 

to eases cited in Harris II, United States v. 1160, 1169 (3d Cir.1995)), as have a number 
Tu.~ker, 8 F.3d 673, 676 (9th Cir.1993) (en of District Courts, including one from this 

bane) and United States v. Johnson, 732 F.2d Circuit (Jackson v. Duckworth, 844 F.Supp. 
37B, 381-82 (4th Cir.l984). 460, 465 (N.D.Ind.1994)). 

8. Only the Harris v. Champion trilogy 
(the third opinion, "Harris III," is reported 
at 48 F.3d 1127 (lOth Cir.1995)) addresses 
directly, in the due process and federal habe
as context, the problem of systemic indigent 
criminal appellate delay suffered by the 
clients of an understaffed appellate defender 
agency. All three of those thoughtful and 
thorough opinions, which deal with parallel 
difJJculties faced by the indigent clients of 
the Oklahoma Appellate Public Defender 
System, are particularly pertinent to this 
case. In light of the quality of the analysis 
there, this Court has previously announced 
its adherence to the principles announced in, 
and it will continue to follow, the Harris 
opinions not only on the issue of exhaustion 
(see Conclusions 3 through 5) but on the due 
process and other issues posed by this litiga
tion as well. 

[5, 6] 9. Harris II, 15 F.3d at 1559 holds 
th:J.t the balancing test for ascertaining viola
tions of the constitutional right to a speedy 
trial, as established in Barker v. Wingo, 407 
U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 
(1972), "provides an appropriate framework 
for evaluating whether a defendant's due 
process right to a timely direct criminal ap
peal has been violated." That framework 
calls for the consideration and balancing of 
(1) the length of delay, (2) the reason for the 
delay, (3) defendant's assertion of his or her 
right to a timely appeal and (4) the prejudice 
to defendant (Harris II, 15 F.3d at 1558-59, 
citing Barker, 407 U.S. at 530-32, 92 S.Ct. at 
2U12-93). 

10. Ample pre-Harris II authority from 
other Circuits had supported such reliance on 
the Barker factors in the appellate delay 
context (see Tucker, 8 F.3d at 676; Elcock v. 
Henderson, 947 F.2d 1004, 1007 (2d Cir. 

[7] 11. Barker's factors should not be 
applied mechanically, but rather "must be 
considered together with such circumstances 
as may be relevant" (407 U.S. at 533, 92 S.Ct. 
at 2193). Presence or absence of any one of 
the factors is not a "necessary or sufficient 
condition" of a due process violation (id.). 

As Harris II, 15 F .3d at 1562 has said, the 
more substantial the delay the less signifi
cant the other factors become. In this in
stance, however, the Hearing established the 
existence of each of the four Barker factors. 

A. Length of Delay. 

[8] 12. This Court holds, as did Harris 
II, 15 F .3d at 1560, that a delay in the 
adjudication of a state criminal appeal of 
more than two years from the notice of ap
peal to the appellate court's deeision is exces
sive and presumptively unconstitutional, and 
thus shifts the burden to the state defen
dants to show good cause for the delay. 
That holding in the context of systemic de
lays in the appellate process is entirely con
sistent with the decisions reached elsewhere 
in cases addressing individual claims of ap
pellate delay (see, e.g., Burkett, 951 F.2d at 
1445-46; United States v. Antoine, 906 F.2d 
1379, 1382-83 (9th Cir.1990); Rheuark, 628 
F.2d at 302; Einaugler v. Dowling, 862 
F.Supp. 793, 799 (E.D.N.Y.1994)). 

[9] 13. As the Findings have set out at 
length, the Hearing evidence established 
without contradiction that all persons in the 
petitioner class have in the recent past ex
ceeded, and will in the future (unless present 
trends are altered) continue to exceed, the 
two-year Harris II threshold for inordinate 
and excessive delay. Both the mean and the 
rnedian times from notice of appeal to deci-
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sion for First District clients whose cases 
were decided by the Appellate Court in cal
endar year 1994 exceeded two years. For 
that same group of decisions, both the mean 
and the median times from commencement of 
the appeal to filing of the opening brief were 
approximately 18 months. For persons 
whose cases are now entering the appellate 
pipeline, including members or prospective 
members of the petitioner class, the time 
spans from commencement of the appeal to 
filing of the opening brief and then to actual 
decision will, unless a substantial alteration 
in present trends is occasioned by substantial 
changes that are nowhere in prospect, be 
materially greater than the times reflected in 
the 1994 decisions. Thus the delays to which 
petitioners are being subjected before the 
briefing and ultimate decision of their ap
peals are excessive and inordinate. 

14. Several aspects of the evidence at the 
Hearing confirm the wisdom of the Harris II 
presumption of unconstitutional excessive
ness where there are delays of more than 
two years from the notice of appeal to the 
appellate court's decision: 

(a) Delays of such magnitude produce 
an unacceptable threat to the integrity of 
the appellate process. In this case approx
imately 45% of the members of petitioner 
class will likely have served all of their 
sentences even before a decision is ren
dered in their appeals. Many more will 
have served the principal part of their 
sentences prior to any appellate decision. 
This situation-aptly characterized as 
"outrageous" by one of petitioners' expert 
witnesses-renders the appellate process 
"a meaningless ritual" in an unacceptably 
high proportion of cases. 

(b) Delays of the magnitude that Harris 
deems presumptively unconstitutional
and that the petitioner class is experienc
ing and will continue to experience-vastly 
exceed the median delays that occur in 
other appellate jurisdictions in this coun
try. Of the many jurisdictions discussed 
during the testimony of Spangenberg and 
Hanson, the median time on appeal in only 

15. As already reflected in Finding 98, Puerto 
Rico is .-, total outlier, both literally and (more 

one jurisdiction in the territorial United 
States,15 New York's First Department, 
comes even close to the time between the 
notice of appeal and decision for First Dis
trict clients-even those whose cases were 
decided in 1994, before the situation here 
began to deteriorate even further. And 
the experience in New York's First De
partment (with a median delay that is ap
proximately three months shorter than the 
median time from notice of appeal to deci
sion in the First Appellate District cases 
decided even in 1994) has been the target 
of justifiable criticism-see Mathis v. 
Hood, No. 87 Civ. 6234 (RPP), 1990 WL 
100869, at *2 n. 4 (S.D.N.Y. July 11), aff'd., 
937 F.2d 790 (2d Cir.1991): 

The delays in hearing indigent criminal 
appeals in the First and Second Depart
ments have been recognized as de
plorable and shocking by many courts. 
(c) Delays in excess of the Harris II 

threshold are fully twice as long as the 
time period that has been recognized as 
appropriate by the considered consensus 
judgment of distinguished and informed 
persons, as reflected in ABA Appellate 
Standard 3.52, which provides that in the 
majority of United States jurisdictions 95% 
of appeals should be resolved within one 
year of the notice of appeal. 

B. Reason for Delay 

15. It was also established by the uncon
troverted Hearing evidence that the reason 
the petitioner class members' appeals are 
being delayed for substantially in excess of 
two years is that First District is over
whelmed with more appointments than its 
staff can timely handle. Over the course of 
the past several years, the volume of total 
pending unbriefed cases assigned to OSAD
both statewide and in the First District-has 
continued to increase. Even more revealing 
of First District's understaffing is the fact 
that the backlog of cases there-the group of 
cases with completed records that are aging 
in file drawers awaiting the assignment of a 
lawyer-has grown consistently (despite 

importantly) figuratively. 
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some reductions in the total volume of First comes "the right to a meaningless ritual" 

District's pending unbriefed cases resulting (Douglas, 372 U.S. at 358, 83 S.Ct. at 817). 

from (a) the transfer of some cases among To deny an indigent appellate access to his 

OSAD's district offices and (b) the obtaining appeal and then to hold him or her responsi
of some intertnittent relief from appoint- ble for that denial would be truly Kafka
ments from the Circuit Court). That num- esque. 
ber has increased from 71 at the beginning of 
FY 1991 to 522 at the time of the Hearing. 
Chronic underfunding of OSAD by the State 
of Illinois is the reason that the backlogs, 
with the resulting delay, were created and 
continue to grow. 

Hi. Barker, 407 U.S. at 531, 92 S.Ct. at 
2192 makes it plain that the real concern of 
the inquiry into the reason for appellate de
lay is whether the delay is the fault of the 
defendant or the fault of the state. As Bark
er, id. put it, the "ultimate responsibility" for 
systemic problems "must rest with the gov
ernment rather than with the defendant." 
In that respect Harris I, 938 F.2d at 1065 
and such other cases as Muwwakkil v. Hoke, 
968 F.2d 284, 285 (2d Cir.1992) and Coe, 922 
F.2d at 531 hold that a public defender agen
cy's failure to brief its clients' direct appeals 
in a timely manner cannot be attributed to 
the clients. Harris I, 938 F.2d at 1065, 
addressing the issue in the context of exhaus
tion, reasoned that such delays were "forced 
upon an unwilling petitioner by reason of his 
indigency." Other courts have since agreed 
that delays in indigent defendants' direct ap
peals should be attributed to the state, not to 
the defendants (see Simmons, 44 F.3d at 
1170; Jackson, 844 F .Supp. at 465 n. 6)-and 
that is surely true where, as here, the delays 
are systemic. 

17. J"udidal attribution to the state of any 
systemic delays in direct appeals follows 
from the Supreme Court's holdings that 
states that provide a right to a direct crimi
nal appeal must also provide indigent appel
lants with counsel (see Douglas v. California, 
372 U.S. 353, 355, 83 S.Ct. 814, 815, 9 
L.E:d.2d 811 (1!163)) and trial transcripts (see 
Griffin, 351 U.S. at 20, 76 S.Ct. at 591). 
Implicit in those decisions is the recognition 
that the denial of such services is nothing 
less than a denial of access to the courts. 
Where systemic problems inordinately delay 
an indigent appellant's access to the appel
late court, the right to an appeal truly be-

[10] 18. Here it was uncontroverted that 
since at least 1988 the Illinois General As-
sembly has been on notice that OSAD state
wide has had a growing problem of inade
quate staff to handle a trend of increasing 
numbers of appointments-both in First Dis
trict and elsewhere in the State. Despite a 
plea by the State Appellate Defender in the 
spring of 1992 that OSAD was unable to keep 
pace with its appointments at the then-cur
rent staffmg levels, the General Assembly 
actually slashed OSAD's statewide budget by 
18%, forcing severe staffmg reductions state
wide. Although OSAD's pre-FY 1993 fund
ing was restored in FY 1995, that has plainly 
been insufficient to meet the demands of an 
increase in the level of appointments to new 
appeals. Most recently (less than a month 
ago) the Chief Justice of the Illinois Supreme 
Court has reconfirmed that the General As
sembly has not appropriated adequate funds 
to enable OSAD to discharge itB responsibili
ties statewide. Clearly the State of Illinois 
and not the petitioner class bears the respon
sibility for the delays in appeal that have 
been caused by the major underfunding. 

19. There have been a number of ways in 
which the First Appellate District has also 
been apprised of the OSAD funding problems 
and the appellate delays caused by under
funding: 

(a) In response to the funding crisis of 
FY 1993, First District filed motions • to 
withdraw from a large number of its pend
ing cases, citing its inability to discharge 
its responsibilities to all of its clients in a 
timely fashion. 

(b) At this Court's instruction, petition
er's counsel wrote a letter to the First 
Appellate District advising it as to the 
pendency of this litigation. 

(c) Pelletier has corresponded with the 
First Appellate District seeking the ap
pointment of private counsel in the cases of 
certain petitioners before thiE: Court and in 
the cases of other OSAD clients. 
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(d) Most importantly, the First Appel
late District is regularly apprised of First 
District's backlog and delay problems in 
motions for extension of time to file rec
ords and briefs that First District must 
frequently file with the First Appellate 
District. 

20. Although the judicial branch of gov
ernment lacks the power of the purse to 
provide OSAD with the added resources to 
cope with the problem of appellate delay, it 
need not stand helpless in the face of that 
serious problem as reflected by the Hearing. 
Yet no substantial steps have been taken by 
the First Appellate District to address the 
problem. OSAD's mass motions to withdraw 
in the face of the difficulties created by the 
FY 1993 funding crisis were denied without 
exception. Instead the First Appellate Dis
trict has permitted the situation to become 
increasingly exacerbated by simply and rou
tinely granting OSAD's forced motions to 
extend time for filing its briefs, rather than 
taking substantial steps to increase the pool 
of lawyers involved in the handling of indi
gent criminal appeals. In response to the 
point made by this Court many months be
fore the Hearing, the First Appellate District 
has acknowledged that it is "aware of the 
problem" of appellate delay and that it has 
"inherent authority" to appoint counsel to 
take on appellate cases that First District is 
not in a position to handle in timely fashion. 
But except for a very small number of cases 
that have been assigned to private counsel 
pursuant to a pro bono program implement
ed by the Judicial Advisory Council for Cook 
County, no action to appoint other counsel 
has been taken by the First Appellate Dis
trict in exercise of the authority that appears 
to be conferred upon it by 725 ILCS 5/121-13 
to appoint minimally compensated private 
counsel to handle the excess caseload. In 
the face of the protracted, serious and large
scale constitutional problem that has been 
identified in these Findings and Conclusions, 
it simply is not a sufficient response for the 
First Appellate District to be efficient in its 
own consideration and disposition of appeals 
(as it unquestionably is) once those appeals 
have finally become ready for such disposi
tion by the belated completion of the briefing 
process. 

21. In all events it cannot be said that the 
petitioner class bears any responsibility for 
any failure on the part of the First Appellate 
District to address the problem of appellate 
delay. As Harris I, 938 F.2d at 1065 has 
said, such delays that have been "endorsed 
and made possible by the willingness of [the 
appellate court] to grant ... lengthy continu
ances" and by that court's failure to act are 
the responsibility of the State of Illinois, not 
of the petitioner class. 

22. No evidence was presented at the 
Hearing that the delay in petitioners' appeals 
is in any way attributable to petitioners 
themselves. Again any failure of First Dis
trict-a state-funded indigent appellate de
fender agency-to brief petitioners' direct 
appeals in a timely manner cannot be attrib
uted to the clients (see Muwwakkil, 968 F.2d 
at 285; Harris I, 938 F.2d at 1065; Coe, 922 
F.2d at 531). And that would be true wheth
er the delays have been caused by the under
funding of First District or, as respondents 
have contended during the Hearing (unper
suasively, it should be said), by any failure of 
First District to utilize the funds that it has 
received in an appropriate and efficient man
ner (see Harris II, 15 F.3d at 1562 & n. 
13)-either (a) by continued processing of 
cases that do not raise substantial issues or 
(b) by not placing certain cases on a fast 
track or (c) by an incorrect allocation of 
resources to post-conviction appeals or (d) by 
any failure to be sufficiently productive or (e) 
by failing to file more Anders briefs. 

23. Although any asserted mismanage
ment on OSAD's part would therefore not 
derogate from petitioners' entitlement to re
lief in this action, it could of course bear on 
the nature of the relief to be accorded to 
petitioners. Hence these Conclusions will go 
on to address the issues advanced by respon
dents in criticism of OSAD generally and 
First District specifically for the handling of 
its caseload. As the Findings have already 
indicated and as the following Conclusions 
reflect, such criticisms-assertions that the 
agency has not managed its inadequate re
sources appropriately-are unwarranted. 

24. OSAD's enabling statute (725 ILCS 
105/1 to 105/11) and the Illinois Rules of 
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Professional Conduct require OSAD's attor
neys to provide loyal, competent and zealous 
representation to all the clients whose cases 
the agency is appointed to handle, so long as 
the cases are within the ambit of OSAD's 
responsibilities as defined by the enabling 
statute. There is thus no legal basis upon 
which OSAD can decline to "process" a case 
to which it has been appointed, even if an 
OSAD lawyer may hold the view that other 
cases to which the office has also been ap
pointed present more substantial issues. 

25. When an agency such as OSAD is 
appointed to more cases than it can timely 
handle, as has been and continues to be the 
case here, conflicts of interest are necessarily 
created as a surfeit of clients compete for the 
scm~ce resources of available attorney time 
and attention. As In re Order on Prosecu
tion of Criminal Appeals by Tenth Judicial 
Circuit Public Defender, 561 So.2d 1130, 
1135 (Fla.1990) (per curiam) has accurately 
stated: 

Wnen excessive caseload forces the public 
defender to choose between the rights of 
the various indigent criminal defendants he 
represents, a conflict of interest is inevita
bly created. As the court below stated, 
'"The rights of defendants in criminal pro
ceedings brought by the state cannot be 
subjeeted to the fate of choice no matter 
how rational that choice may be because of 
the circumstances of the situation." 

Indeed, if anything that problem is less ame
nable to solution with indigent clients who 
have nowhere else to go than it might be 
with clients who have hired their lawyers and 
then, if dissatisfied with the attention that 
their cases are getting, may choose to go 
elsewhere for representation. Those con
flicts of interest pose an inherently intracta
ble dilemma that admits of only one possible 
solution-the agency must seek to withdraw 
from cases to which it has been appointed 
until there are sufficient available resources 
of attorney time and attention to eliminate 
the conflict (id. at 1138). 

26. Respondents' Hearing evidence sug
gested some possible alternative "solutions" 
to the ethical dilemma faced by a defender 
agency that has more clients than it can 
represent adequately. Those proffered "so-

lutions"-working first on "clearly winna
ble" cases, working first on cases with short 
records, working first on cases with short 
sentences-are not capable of being imple
mented without heightening the conflict of 
interest among the agency's clients. No 
better or fairer way to resolve the problem 
emerged from the Hearing than the first-in
first-out method of selecting the priority of 
cases for briefing that First District uses. 
For one thing, it is impossible to determine 
without substantial detailed review of a rec
ord whether a particular case presents 
''winnable" or ''winning" issues. Indeed, 
even after such review the likelihood of suc
cess in a particular case may be difficult to 
assess. Any system of assigning priorities 
to cases with short records or those involv
ing short sentences is simply unfair and 
prejudicial to clients whose reeords or sen
tences are longer. 

27. In summary, there is no basis on the 
record to conclude the OSAD's policy of 
briefing cases on a first-in-first-out basis con
stitutes mismanagement of the agency's re
sources. Just as importantly, the record is 
devoid of evidence that the adoption of any 
other method of case handling or priorities 
would reduce the backlog that has created 
and continues to cause the deprivation of 
petitioners' constitutional rights (see Finding 
65). 

28. It could perhaps be argued that direct 
appeal cases are more deserving of immedi
ate attention than are post-conviction appeals 
because in many, though not all, of the latter 
category of cases the post-conviction appel
lants have already had one trip to the Appel
late Court on direct appeal. Even if that 
contention were to be accepted arguendo, 
First District cannot as a practical matter 
resolve its backlog situation by adopting a 
policy of briefing direct appeal cases before 
post-conviction appeals. It is undisputed 
that even if post-conviction appeals were 
eliminated entirely, First District's attorneys 
could not keep pace with the current volume 
of new appointments. Moreover, the adop
tion of such a policy would result in post
conviction appeals never being briefed-an 
unacceptable derogation of OSAD's ethical 
obligations to the clients and to the appoint-
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ing Appellate and Circuit Courts in those 
matters. 

29. It was established by the Hearing 
evidence that First District's attorneys work 
hard to produce briefs for their clients, and 
nothing in the record suggests that the rep
resentation the attorneys provide is lacking 
in quality. OSAD has a work standard that 
requires more output of its attorneys than is 
required by NLADA's nationally recognized 
baseline standard for appellate public defend
er productivity. With few exceptions, 
OSAD's attorneys in fact meet the require
ments of the OSAD work standard. Despite 
the fact that the Cook County Public Defend
er's Office's Appeals Division has a less diffi
cult caseload, First District's lawyers pro
duce as many substantive opening documents 
(briefs, motions to dismiss and motions to 
withdraw) for their clients as do the lawyers 
in the Appeals Division. There is no basis in 
this record upon which to conclude that First 
District is mismanaging its resources by fail
ing to be sufficiently productive. 

30. It would be entirely improper for 
First District to seek to expedite its cases by 
filing more motions to withdraw from appeals 
under Anders v. California, 386 U.S. 738, 87 
S.Ct. 1396, 18 L.Ed.2d 493 (1967). Anders is 
not a docket management tool. Motions to 
withdraw under Anders should be made 
sparingly and only after great care has been 
taken to assure that an appeal contains no 
non-frivolous issues. Moreover, a properly 
prepared Anders motion is often more time
consuming than a merits brief. As our Court 
of Appeals has said of the Anders practice in 
the criminal appeals with which it must deal 
(United States v. Kellum, 42 F.3d 1087, 1096 
(7th Cir.1994)): 

Before granting counsel's motion, we must 
be satisfied that counsel has conscientious
ly examined the case. See Anders, 386 
U.S. at 744, 87 S.Ct. at 1400. Only if we 
agree with counsel's conclusion that the 
potential issues on appeal are "groundless 
in light of legal principles and decisions" 
will we grant the motion to withdraw and 
dismiss the appeal. United States v. Eg
gen, 984 F.2d 848, 850 (7th Cir.1993) (citing 
McCoy v. Court of Appeals, 486 U.S. 429, 

436, 108 S.Ct. 1895, 1900, 100 L.Ed.2d 440 
(1988)). 

Indeed, that points up the fact (also reflected 
in Seventh Circuit decisions) that Anders 
imposes special burdens not only on defense 
counsel, but also on the appellate tribunal 
itself, to scour the record to make certain 
that no non-frivolous issues lurk there to 
make a dismissal of the appeal (rather than 
affirmance)-the consequence of an Anders 
motion, see Kellum, id. at 1097-appropriate. 
Although the Hearing did not of course ex
amine the pending cases on First District's 
docket to determine the appropriateness or 
inappropriateness of Anders filings either in
dividually or collectively, nothing in the rec
ord calls for any conclusion that First Dis
trict could in fact dispose of more cases by 

filing more Anders motions. Certainly noth
ing in the record calls for any conclusion that 
First District (or OSAD) is mismanaging its 
resources by failing to file a greater number 
of Anders motions in its cases. 

C. Petitioners' Assertion of Their Rights 
to Timely Appeal 

31. Petitioners' class membership in this 
representative-action habeas proceeding is of 
itself enough to demonstrate that they have 
asserted their respective rights to a timely 
appeal (Harris II, 15 F.3d at 1563). Each 
petitioner has filed a notice of appeal from 
his or her conviction or sentence or both. 
There has been no evidence suggesting that 
any member of the petitioner class has inten
tionally failed to prosecute his or her appeal. 
Rather, each of them must wait in line for 
one of the lawyers at OSAD to become avail
able to work on his or her case because of 
OSAD's policy of briefing the cases in the 
sequence of their respective judgment dates. 

32. Testimony at the Hearing by Joy, 
Powers and Smith, each of whom complained 
about the delays in his case, is illustrative of 
the point made in Harris II, 15 F.3d at 1563 
(which also dealt with a first-in-first-out poli
cy in the public defender's office there) that 
"even if petitioners had complained vigorous
ly about delays in prosecuting their appeals, 
those complaints probably would have been 
unavailing." This Court concludes that the 
members of the petitioner class have suffi-
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ciently asserted their constitutional right to a trends remain unaltered. As a consequence, 

timely appeal. some 45% of the class members (if they have 
earned their statutory good conduct credits) 

D. Prejudice Due to Delay will have served their entire sentences before 

38. Harris II is the only reported deci
sion that proposes an analysis for determin
ing when a violation of the right to a reason
ably timely appeal occurs in the context of a 
group petition. And Harris III, 48 F.3d at 
113:~ contains the most recent pronounce
ment on the appropriate standard for deter
mining whether the prejudice component of 
the Barker analysis has been demonstrated: 

Our experience since Harris II now leads 
us to hold that a presumption of prejudice 
will arise when delay in adjudicating the 
appeal attributable to the state exceeds 
two years. As in the exhaustion context, 
this presumption is a rebuttable one. 

34. That rebuttable presumption of preju
dice where the delay in adjudicating appeals 
exceeds two years on an across-the-board 
basis is the only suitable standard for decid
ing whether or not there has been the neces
sary showing of prejudice, where (as has 
occurred in this case) such delays are chronic 
and systemic and have resulted in the whole
sale denial of the right to a reasonably timely 
appeal to an entire class of petitioners. Any 
other approach to determining prejudice 
would unfairly saddle an appellant who is 
already being denied access to the appellate 
court with the additional burden of proving 
that he or she will be harmed by continued 
denial of that access. 

[Jll] 35. On the undisputed evidence in
troduced during the Hearing, it must be 
coneluded that the class members have in 
fact been presumptively prejudiced by the 
excessive delays in adjudicating their crimi
nal appeals. Conclusions 36 to 42 amplify on 
the reasons for that conclusion. 

36. It is undisputed that all class mem
bers must wait at least 18 months (and the 
evidence as to the present delay on newly
assigned cases, and as to the projected de
lays on cases to be assigned in the future, is 
even more egregious) before a lawyer will 
begin to work on their cases. In all events 
the resolution of class members' appeals will 
substantially exceed two years if current 

their appeals are resolved. For any individu
als whose incarceration is in fact unlawful (it 
will be recalled that First District has a 
substantial success rate in its cases) and who 
have no hope of having the errors in their 
trials or sentencing determinations resolved 
in time to afford them any relief, the right to 
a reasonably timely appeal is truly a "mean
ingless ritual" (Harris II, 15 F'.3d at 1558). 
Of the three class members who testified at 
the Hearing, Smith most graphically demon
strated that a delayed appeal can mean no 
appeal at all. Smith testified that he appeal
ed his decision because he believes that he is 
innocent of the crime of conviction, yet he 
will in all likelihood complete his term of 
incarceration before his First District lawyer 
even files the original brief in his case. Pel
letier testified that Smith's experience is one 
shared by other OSAD clients-and even 
worse, that it has occurred in situations 
where the Illinois Appellate Court has ulti
mately reversed the conviction without re
quiring a retrial. 

37. Dr. Phillips' expert testimony estab
lished that the members of the petitioner 
class as a group are at an increased risk of 
suffering a range of adverse psychological 
reactions (including increased anxiety, mis
trust, hopelessness, fear, and depression), 
above and beyond the reactionB suffered by 
incarcerated persons generally, because of 
the mere fact of their confinement, as a 
result of the delays in the appellate process. 
Numerous courts have held that adverse psy
chological reactions, such as anxiety, attribut
able to appellate delay can demonstrate prej
udice (see Simmons, 44 F.3d at 1170; Harris 
II, 15 F.3d at 1563; Tucker, 8 F.3d at 676; 
Elcock, 947 F.2d at 1008; Johnson, 732 F.2d 
at 382; Rheuark, 628 F.2d at 303 n. 8; Jack
son, 844 F.Supp. at 465). 

38. By definition the most severe actual 
damage due to the delays at issue in this 
action is suffered by members of the petition
er class whose appeals would r1osult in relief 
from their convictions or sentences or both. 
But the increased risk referred to in Conclu-
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sion 37 is not dependent upon whether any 
individual petitioner's appeal will in the final 
analysis ultimately prove successful. This 
Court credits Dr. Phillips' testimony that 
increased risk results from the very thwart
ing of the hope that liberty will be restored 
through a right that the State has guaran
teed-the appellate process. 

39. Respondents' expert Dr. Metzner 
does not dispute that some members of peti
tioner class are in fact at an increased risk of 
suffering adverse psychological reactions. 
But by limiting his definition of what consti
tutes an adverse psychological reaction to 
what clinically constitute "mental disorders," 
Dr. Metzner substantially reduces the size of 
the group that sustains what he labels as 
harm, and he relatedly ties the level of the 
risk to both the likelihood of a successful 
outcome of the appeal and the magnitude of 
the relief obtained. That restrictive ap
proach does not properly define the scope of 
the harm to the class members, for the "con
stitutionally cognizable anxiety" and "oppres
sive incarceration" recognized in Harris II, 
15 F.3d at 1563 and the other cases cited in 
Conclusion 37 (criteria that are drawn from 
the Barker factors) are not so limited. 

40. In the broader perspective of harm 
described in Conclusion 38, Joy's testimony 
exemplified the emotionally devastating im
pact of the delays in the appellate process. 
Such a candid and sincere articulation of the 
anxiety, depression, hopelessness and anger 
produced by the denial of effective access to 
the appellate process-for an individual who 
believes, even mistakenly, that he will be 
released from his confinement once an appel
late court reviews the legal errors in his 
case-is the "constitutionally cognizable anxi
ety" referred to in Harris II and other cases. 

41. Apart from what has already been 
addressed, Powers' testimony provided an 
example of yet another type of prejudice 
suffered by class members: impairment of 
the ability to present an appellant's grounds 
for appeal or his or her defenses in the event 
of a retrial (Harris II, 15 F.3d at 1563). 
Powers testified that he does not know the 
whereabouts of, and therefore may be unable 
to locate, a crucial defense witness in the 
event of a retrial. No evide11ce was present-

ed demonstrating that Powers' concerns are 
unique to him and are not shared by other 
class members. 

42. Although the presumption of preju
dice resulting from delays in the appellate 
process is based on the failure to obtain a 
decision within two years after the filing of 
the notice of appeal (see Conclusions 33 and 
34), that does not of course require that two 
years must have elapsed before a member of 
the petitioner class is presumed to have suf
fered prejudice. When as here the unre
lieved burdens and uncured sources of delay 
assure that the two-year timetable will not be 
met as to any present member of the peti
tioner class, the constitutional right of every 
member of the class to a reasonably timely 
appeal has been violated and every member 
of the class has presumptively suffered prej
udice. Nothing during the Hearing has sug
gested a rebuttal to that assumption, either 
as to the petitioner class as such or as to any 
member of the class. 

III. Considerations in Shaping a Remedy 

43. Petitioners have established a clear 
violation of their constitutional rights and are 
entitled to an appropriate remedy for that 
violation. But shaping such an appropriate 
remedy has been rendered far more difficult 
by what appears to be a distressing lack of 
response to an obvious and growing problem 
on the part of the First Appellate District. 
To be sure, the core offender has been the 
Illinois General Assembly, whose continued 
underfunding of OSAD-the office that the 
General Assembly itself created to provide 
legal representation of indigent criminal ap
pellants-has created and then exacerbated 
the intolerable delays reflected in these Find
ings and Conclusions. However, this litiga
tion is now well over two years old. It has 
been more than two years since this Court 
issued its January 25, 1994 opinion granting 
the motion for class certification-and when 
it forwarded a copy of that opinion to the 
Chairman of the Executive Committee of the 
First Appellate District as a matter of cour
tesy, this Court referred to the point (empha
sized in that opinion) that neither the peti
tioner class nor this Court was voicing any 
criticism as to that Court's expeditious han-
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dling o~ the appeals once they had become the appointment of members of the private 

~lly b~efed. From ~he outset of this litiga- bar to handle the appeals of indigent de-

tlon th1s Cou_rt has VIewed it as both seemly fendants (725 ILCS 5/121-13), that option 

and appropnate to extend the highest re- has not been exercised by the Illinois Ap-

speet to the members of the state judiciary pellate Court for the First District (at least 

who are confronted with such a difficult prob- not in the vast majority of cases)---on the 

lem. contrary, in each of the cases before this 

44. But the expeditious handling of ap- Court and over a hundred other cases, the 

peals after they have become fully briefed Appellate Court has expressly rejected the 

does not address the seminal problem of "too effort of the Office of the State Appellate 

little and too late" in the process of enabling Defender to withdraw (in order to permit 

the appeals to reach that fully-briefed stage. substitution by an appointed private coun-

Earlier in January 1994 this Court had is- sel) because of the enormous backlog and 

sued an opinion that, although it was highly delays that office faces. 
7 

critical of the Attorney General's Office's ini- Mervin Green's prospective representa-

tial response to this litigation and to the tive action (Case No. 93 C 7300) and 

problem that it posed, concluded with a most each of the three earlier-filed individual 

respectful request that the First Appellate Complaints (in Case Nos. 93 C 5671 

District might furnish information that could 5672 and 5673) tell essential.ly the sam~ 
help to lead to a potential solution to the story. Although the Defender Systems 

serious problem that was identified in the are operating efficiently, they are hope-

Complaint, and that has now been confirmed lessly understaffed. Because of the tre-

by these Findings and Conclusions. For mendous volume of unbriefed cases, no 

present purposes it is worth quoting at some staff attorney can file an opening brief 

length from that January 6, 1994 opinion- for some two years from the date of con-

first its Background section (which was viction. That means that indigent crimi-

drawn, as it thEm had to be, from the Com- nal defendants may expect on average at 

plaint's allegations, but which has now been least a three-year delay between their re-

totally confirmed by the evidence at the spective conviction dates and the date of 

HeRring) and then from the portion extend- resolution of their appeals. Under the 

ing the request to the First Appellate Dis- Illinois system of day-for-day good time 
trict. credit, many defendants will thus have 

41). Here is the excerpt from the Back
gronnd section of the January 6, 1994 opinion 
(1994 WL 8258, at *2): 

There has been a systemic breakdown in 
the Illinois appellate system's First Dis
trict for the large percentage of convicted 
defendants who cannot afford to hire pri
vate lawyers. Although Illinois law guar
antees every defendant the right to one 
appeal (Ill. Const. art. 6, §§ 4(b) and 6; 
780 ILCS 5/~5-4.1), in tlie First District 
that guaranty is currently honored more in 
the breach than in the observance because 
Illinois lacks enough lawyers in the Office 
of the State Appellate Defender and in the 
appeals division of the Office of the Cook 
County Public Defender (collectively "De
fender Systems") to handle the volume of 
appeals with which they are overwhelmed. 
.And although Illinois law expressly allows 

served a substantial portion of their 
terms of incarceration before their ap
peals are decided. Indeed, many will 
have served all or virtually all of their 
terms-thus rendering their statutory 
right of appeal a nullity. 

7 This Court has no way of knowing whether 
that pattern of rejections stems from the state 
system's lack of a pool of experienced counsel 
available for appointment, or from a lack of 
funds for the payment of fees, or for some other 
reason. If the concern is for payment of fees, it 
would seem that the provision for allowing fees 
in a "reasonable amount" in 725 ILCS 5/121-13 
could take the overall unavailability of funds into 
account in setting the award in each case. It is 
worth observing that in addition to this District 
Court's ability to appoint counsel on a compen
sated basis under the Criminal Justice Act, 18 
U.S.C. § 3006A, it imposes on members of its 
trial bar the requirement that they be available 
for appointment to render services to indigent 
litigants on a pro bono publico basis-without 
any payment of fees (General Rules 3.82-3.90), 
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and our Court of Appeals similarly provides 
counsel for indigent parties in both civil and 
criminal appeals. 

46. Here is the concluding section of the 
January 6, 1994 opinion (id. at *5-*6): 

This Court has consistently demonstrated 
during the pendency of these proceedings 
that it has no desire to create a set of 
constraints that would place unreasonable 
or unrealistic burdens on the state appel
late system. Yet it cannot of course ignore 
the mandate of the Constitution that con
victed felons too are entitled to the protec
tion of due process of law-in this case, the 
elimination of excessive delays in the ap
pellate process. Accordingly the Illinois 
Appellate Court for the First District is 
respectfully requested to respond to these 
questions to enable this Court to fashion 
an appropriate remedy if a representative 
action is indeed authorized on behalf of a 
certified class: 

1. How soon can (a) appointments of 
private counsel be made to represent 
appellants in the oldest cases on appeal 
that are not yet being actively worked 
on by the Defender Systems and (b) a 
structure and procedure be established 
for the systemic appointment of private 
counsel in cases that are beyond the 
capacity of the Defender Systems to 
handle on a reasonable schedule? 

2. What would be a reasonable tar
get to establish as a timetable for the 
disposition of appeals if something simi
lar to the type of remedy urged by 
petitioners were to be adopted? 12 

This Court trusts that a 21--day period is 
not unduly short for the formulation of 
such responses. If such expectations are 
unrealistic because of the Appellate 
Court's need to develop a collective re
sponse, this Court would appreciate an 
indication to that effect within the same 
time frame. 

12 This should not be mistaken as a ruling on 
the appropriate remedy. This Court is of course 
sensitive to the fact that decisions as to a defen
dant's release or imprisonment pending appeal 
are--Dr at least should be-made on a reasoned 
and individualized basis, taking all relevant fac
tors into account. For that reason it is not an 
attractive prospect for a federal court to review 
and possibly to override such a decision just 

because an appeal has been delayed for an un
constitutionally excessive period. On the other 
hand, it must be remembered that the traditional 
habeas corpus remedy where there has been a 
violation of constitutional rights is actually to 
release the defendant (or to release the defendant 
unless a retrial is begun within a limited time)
the fundamental theory of habeas corpus being 
that a defendant is being deprived of his or her 
liberty unlawfully because of the constitutional 
violation. 

47. When this Court initiated that re
spectful inquiry, the First Appellate District 
had available to it the same type of vigor
ous response that the Florida Supreme 
Court had given in 1990 (see the case cited 
in Conclusion 25) to an identical problem-a 
"tremendous backlog of appeals [to an in
termediate appellate court] by indigent de
fendants in which briefs are substantially 
overdue" (561 So.2d at 1131). Indeed, the 
intermediate appellate court in Florida had 
issued a sua sponte order identifying the in
herent conflict of interest referred to in 
Finding 62 and in Conclusions 25 and 26 
here (id. at 1132). After a thorough analy
sis, including the confinnation of the duty of 
an appellate public defender to ask leave to 
withdraw (just as First District has done 
here) ''where the backlog of cases in the 
public defender's office is so excessive that 
there is no way that he can timely handle 
those cases" (id. at 1138), the Florida Su
preme Court had expressly identified the 
road that had to be taken (id.): 

This procedure, however, does not address 
the existing problem of the enormous 
backlog of appellate cases awaiting briefs 
in the office of the Public Defender for the 
Tenth Judicial Circuit. This situation de
mands immediate resolution; the constitu
tional rights of these indigent appellants 
are being violated. These delinquent ap
peals must be briefed promptly. We be
lieve this situation can only be resolved by 
massive employment of the private sector 
bar on a "one-shot" basis.9 

9 It stands to reason that the employment of 
additional assistant public defenders to handle 
properly the appeals that are currently being 
filed will not take care of the backlog of delin
quent appeals. 

Yet for these past two years the First Appel
late District, despite having acknowledged its 
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"inherent power" to appoint counsel other sentences but rather their failm·e to get their 

than First District (and see also 725 ILCS guaranteed appellate hearings, those tradi-

5/11n-13), has taken no steps even approach- tional remedies would pose serious risks

ing that obvious response.16 they would require the wholesale release into 

48. There is no satisfaction to be derived society of a large group of persons, as to 

by this Court from having been prescient and whom the statistics tell us that the substan

from now having to deal, fully two years tial majority have been lawfully convicted 

later, with a situation that has not only failed and sentenced. That would plainly appear to 

to improve but has actually deteriorated in be too high a price to pay for the vindication 

consequence of a lack of constructive re- of petitioners' constitutional rights, notwith

sponse from the judicial branch as well as the standing the level of governmental miscon

legislative branch of state government. As duct that has been established on the part of 

the preceding Conclusions reflect, this the General Assembly and despite the dem

Court's restrained invitation to the First Ap- onstrated failure to act on the part of the 

pellate District to look into utilizing any First Appellate District, the two branches of 

means available to it to remedy the prob- state government that have respectively 

lem-an invitation that was fully mindful not caused and failed to respond to the problem 

only of the respect due to a fellow court but dealt with here. 

also of the importance of inter-governmental 50. At the same time, it must also be 

respect in a federal system of government- recognized that addressing the problem of 

has generated no effective response in the petitioners' constitutional right to prompt 

form of the First Appellate District's ap- representation (as the First Appellate Dis

pointment of counsel other than OSAD trict needs to do) will also impact seriously 

through the use of that court's acknowledged on the resources of that court itself. As 

"inherent power" or via the authorization already found here, the First Appellate Dis

granted under 725 ILCS 5/121-13 (or by any trict has not added in any respect to the 

other means). existing delays by its own processing of ap-

49. In the usual situation where a viola- peals once they have reached the fully

tion of constitutional rights has been caused briefed stage-the time taken by that court 

or permitted to continue despite full knowl- in the decisional process has been entirely 

edge and ample opportunity to cure on the reasonable. And it may be presumed that 

part of governmental defendants, the appro- such would have continued to be the case if 

priate remedy is one that would grant the problem of impermissibly delayed repre

prompt (perhaps immediate) relief to the vic- sentation had been addressed promptly after 

tim of that violation. To shift to the specific this Court issued its respectful invitation two 

area of habeas corpus law, footnote 12 to this years ago-or even earlier when First Dis

Court's January 6, 1994 opinion has already trict was issuing its cries for help by filing its 

said that the most common remedies afford- motions for leave to withdraw: If that had 

ed to persons in custody whose constitutional 
rights have been found to have been violated 
are either an order of immediate release or a 
conditional release order to take effect if the 
State does not provide a retrial within a 
specified time. Where as here the petition
ers are convicted persons who are already in 
custody, and where their habeas claims do 
not address the merits of their convictions or 

16. It is true that the Florida Supreme Court went 
on to say (561 So.2d at 1138-39) that the legisla
ture there should appropriate funds for the ade
quate compensation of appointed private coun
sel-and the same concept should apply to the 
General Assembly as well. But nothing in this 

been done, the incremental increase in case 
dispositions needed to reduce the backlog 
might well have been absorbed by the First 
Appellate District on a gradual basis. Now, 
however, the situation is one of an exacerbat
ed crisis. If massive appointments of coun
sel are in fact made by orders of the First 
Appellate District (following the lead of the 
Florida Supreme Court), the excessive back-

case suggests (particularly given the First Appel
late District's reference to "inherent power") 
that such funding is a precondition to such ap
pointments-and of course providing pro bono 
representation is in the best traditions of the 
Illinois bar. 
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log will soon be shifted to that court's dock
et-and it will have to devise means other 
than "business as usual" to grapple with that 
problem. This consideration adds another 
level of complexity to the devising of an 
appropriate remedy for the constitutional vi
olations at issue here. 

IV. Remedy 

[12] 51. As stated earlier, only Harris 
among the reported decisions has addressed 
a systemic problem presented in the same 
class action context as this case. And Harris 
II, 15 F.3d at 1566-67 has confirmed the 
existence of, and the propriety of exercising, 
judicial power to issue a conditional writ of 
habeas corpus directing respondents either 
(a) to resolve within a specified period of 
time the appeals of those class members 
whose direct state criminal appeals have 
been unconstitutionally delayed or (b) to re
lease those petitioners from their unconstitu
tional confinement. That type of writ is com
parable to what Herrera v. Collins, 506 U.S. 
390, 403, 113 S.Ct. 853, 862, 122 L.Ed.2d 203 
(1993) has termed the "typical relief granted 
in federal habeas corpus" (where a petitioner 
challenges his or her conviction as unconsti
tutional, that "typical relief' is to issue "a 
conditional order of release unless the State 
elects to try the successful habeas petitioner" 
(id.)). And that type of writ would mirror 
the writs that other courts have entered as to 
individual petitioners who have been the vic
tims of like delays-see, e.g., Coe, 922 F.2d 
at 532; Simmons, 898 F.2d at 869; Cameron 
v. LeFevre, 887 F.Supp. 425, 434-35 
(E.D.N.Y.1995); and Jackson, 844 F.Supp. at 
465. 

52. Under Harris III, 48 F.3d at 1132 
each of the members of the petitioner class 
whose appeal has already remained unre
solved for two years or more after filing of 
the notice of appeal would be entitled to such 
a conditional writ, because respondents have 
not come forward with evidence rebutting 
the presumptive unconstitutionality of the 
continued confinement of those persons. Be
cause this Court has not been apprised as to 
the numbers of petitioners who fit that de
scription and as to the feasibility of resolving 
their appeals within a specified short time 
period, respondents are ordered to file in this 

Court's chambers (and of course to serve on 
respondents' counsel) a complete report pro
viding that information on or before March 
18, 1996 to permit this Court to shape an 
appropriate order in that respect. There will 
then be a status hearing at 8:45 a.m. March 
22, 1996 to discuss the contents of respon
dents' report and the nature of the order that 
appears to be called for at that time. 

53. In addition, this Court also has the 
power and duty to craft a conditional writ 
that will address the State's responsibility to 
afford meaningful appellate access to all of 
the other members of the petitioner class, 
including those whose efforts to obtain appel
late review are still in the early stages and 
have not yet consumed two years. For the 
reasons discussed under Considerations in 
Shaping a Remedy, that problem poses add
ed complexities that justify a bit more time 
in responding. Accordingly respondents are 
ordered on or before April 2, 1996 to file in 
this Court's chambers (and to serve on peti
tioners' counsel) a concrete and detailed pro
posal setting forth means, through the ap
pointment of added counsel or otherwise, (a) 
to expedite the briefing of cases in First 
District's backlog and (b) to provide for a 
continuing reduction in that backlog, while at 
the same time maintaining the effective assis
tance of appellate counsel for the petitioner 
class members. This Court will then deter
mine what further procedures are required 
to address that problem. 

Usha V AKHARIA. M.D., Plaintiff, 

v. 

LITTLE COMPANY OF MARY HOSPI
TAL AND HEALTH CARE CENTERS, 
David J. Roth, M.D., Chidambaram Sri
nivasan, M.D., Susan Carpo, M.D., Nor
ma Cadayona, M.D., Hae Chang Lee, 
M.D., Tenkasi Subramanian, M.D., Joon 
Suk Yu, M.D., Manual U, M.D., Jarema 
Skirnyk, M.D., Southwest Anesthesia As-


