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IN THE UNITED STATES DISTRICT COURT 
. FOR THE DISTRICT OF NEW MEXICO 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, 

) 
) 
) 

05 OCT -3 PH 4: 22 

Plaintiff. ) ·,ClV04-IIIS JP!WPL . 
) 

v. ) 
) SECOND AMENDED COMPLAINT 

DHL Express (USA). Inc., f/kia Airborne Express. Inc .. ) 
and Air One Transport Group, Inc .. and ) JURY TRIAL DEMANDED 
Air One Transport of New Mexico, L.L.c. ) 

) 

) 
Defendants, ) 

) 
and ) . 

) 

DEBRA S\1ITH, ) 
) 

Plainti ff in ) 
Intervention. ) 

) 

v. ) 
) 

DI-IL Express (USA) Inc., and Air One Transport· ) 
Group, Inc., d/h/a Air One Transport ofNel\' Mexico ) 
LLC and Air One Transport 0:' New Mexico, LLC, ) 

) 

) 
Defendants. ) 

----------------.----------~-) 

Comes now, Plaintift: the Equal Employment Opportunity Commission and pursuant to the 

Initial Pre-trial Report, the Court's ruling that Plaintiff could have until Octo her 3, 2005 to amend 

(Docket Entry 66. Clerk's Minutes ofSeptcmbcr 13. 2005) and Rule 15 of the Federal Rules of 

:.'-



Civil Proccdure and hcreby amends its Complaint and First Amended Complaint as follows: 

!'IATURE OF TilE ACTION 

This is an action under Title VII of the Civil Rights Act of 1964, as ameJided and Title I of 

' .. 

the Civil Rights Act of 1991 to correct unlawful cmp,loymcnt practices on the basis of sex and 
... , 

retaliation, and to provide appropriate relief to Debra SJ11ith, who was adversely alTected by such 

practices during her employment with Airborne Express, Inc., (""Airhorne"). The Commission 

alleges that Dehra Smith was subjected to unwelcome sexual comments and conduct by employees 

of Defendants Airborne and the Air One Defendants, \vhich created a hostile work environment 

bccause of her sex, female. The Commission further alleges that Defendants Air One Transport 

Group, Inc., and Air One Transport of New Mexico, L.L.c. ("Air One"), as a third party, an 

employer and an integrated-enterprise subject to Title VII; unlawfully interfered.with Ms. Smith's 

employmcnt by creating a hosti Ie work environment, which adversely affected the telllls, conditions 

and privileges of Smith's employment with her employer, Defendant Airborne. The Commission 

also alleges Defendant Airborne subjected Ms. Smith to retaliatory discipline and failed to promote 

her because she opposed the unlawful employment prai:ticesof theDefendants . 

. JURISDICTION AND VENUE 

I. ·Jurisdiction of this Court is invoked pursuant to 28 U.S.c. §§451, 1331, 1337, 1343 . 

and 1345. This action is authorized and instituted pUfSli.ant to Section 706(f)(1) and (3) ofTitic VII 

of the Civil Rights Act of 1964, as amended 42 U.S.C §2000e-5 (f)( I) and(3) ("Tiilc VII") and 

Section 102 of the Civil Rights Act of 1991, 42 U.S.c. §198Ia. 

The emploYlm:nt practices alleged to· be unlawful were committed within the 
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jurisdiction orthe United States District Court for the District orNew Mexico. 

PARTmS 

3. Plaintiff; the Equal Employment OpportiJnity Commission (the "Commission"), is 

the agency of the Unitcd States of America charged with the administration, interpretation and 

enforcement of Title VII, and is expressly authorized to bring this action by Scction 706(1)( I) and 

(3) ofTitle VII, 42 U.S.c. §2000e-5(1)( I) and (3). 

4. At all relevant times, Defendant Airbome has continuously heen doing.husiness in 

the State of New Mexico, including the City of Albuquerque, and has continuously had at least 15 

employees. 

5. At all relcvant times, Defendant Airbome has continuously been and is now an 

employer engaged in an industry affecting commercc within the meaning of Section 701 (b), (g) and 

(h) ofTitle VB, 42 U.S.c. §2000e-(b), (g) and (h). 

6. At all relevant times, Defendant, DHL Exprcss (USA), Inc., a Delaware Corporation 

("DHL") has: 

a) continuously had at least 15 employees; 

h) continuously been and is now an employer engaged in an industry affecting 

c~mmerce within the meaning·o(Sectio~l 701(b), (g) and (h) of Title VII; 42 

U.S.c. §2000e-(h), (g) and (h); and 

c) mcrged its business operations with the op·erations of Defendant Airbome and 

is therefore, for purposes of this lawsuit a successor corporation who is or 

may be liahle in this action. 
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7. At all relevant times, Defcndants Air'One Transport Group, Inc. and Air One 

Transport of New Mexico. LL.C.. have continuously been doing business in the Statc of New 

Mexico, including the City of Albuquenlue, and have continuously had at least 15 employees. 

8. . At all relevant times, Defendants Air One Transport Group. Inc. and Air One 

Transport of New Mexico. L.L.c., have continuously·been and arc now an employcr engaged in an 

industry affecting commerce within the meaning of Section 701 (b), (g) and (h) of Title Vll, 42 

U.S.C. §2000e-(b). (g) and (ll). 

9. At all relevant times. Defendants .Air One Transport Group, Inc., Air One New 

Mexico. L.L.C .. and Haggar Enterprises, Inc., and other related entities have becn and arc now an 

integrated enterprise with over SOO employees. This integrated C)lIerprise is liable for the violations 

of Title Vll by the Air One Ddcndants as set forth in this complaint. 

STATEI\-mNT OF CLAIMS 

10. More than thirt:t days prior to the institution ofthis lawsuit, Debra Smith filed charges 

with the Commission alleging violations of Title VII hy Defendants. All conditions precedent to the 

institution of this lawsuit have, been fill filled. 

II. At all relevant times, and under a contractual agreement between Defendants, Air 

One clllployeeswere assigned to work at the Defendant Airbol11~'s Albuquerque facility. the facility 

where Smith worked. 

12. Since at least November 2001, Defendant Airborne has engaged in unlawful 

emplOyment practices at its Albuquerque, New Mexico facility in violation of Section 703(a) of 

Title VII. 42 U.S.c. §§2000c-2(a) because of sex. These pract.iccs include: 

'." 
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a) the harassment of Debra Smith hecause of her sex, female, which creatcd a 

hostilc work cnvironment; and 

b) the failure to take immediate an~ appropriate corrective action. 

13. As described bdow, since at least November 2001, Defendants Air One Transport 

Group, Inc., and Air One Transport of New Mexico, L.L.C.;have engaged in unlawfiil employment 

practices at Airborne's Albuquerque, New Mcxico facility in .violation of Section 703(a) ofTitie VII. 

42 U.S.c. §§2000e-2(a) by creating a hostile work cnvironment forMs. Smith becausc of her sex, 

female, which interfered with Smith's emplo~leni opportUJiities and adversely affected the tenns, 

conditions and privileges of Smith's employment with Defendant Airbome. Thcse unlawful 

employment practices inClude: 

a.) interference with Debra Smith's employment opportunities with hercmployer 

by sub~ccting her to offensive comments and conduct because of her sex, 

female; and 

b) interference with Debra Smith's employmcnt opportunities with her employer 

by Defendant Air One's failure to take immediate and appropriate corrective 

action. 

14. Since at least November 2002, Defendant Airborne has engaged in unlawful 

reta'iiatoryemployment practices at its Albuquerque, J\cwMexico facility in violation of Section 

704(a) ofTitle VII, 42 U.S.c. §§2000e-3(a). These retaliatory practices include: 

a) subjecting Debra Smith to disciplinary action and adverse tenns, conditions 

and privileges of employment after she expressed opposition to and niade 

complaints about unlawful cmployment practices; and 
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b) failing to promote Debra Smith on or about February 2003 bccause shc 

opposed the unlawful employmellt practices to which she was subjected. 

15. ., The effect of the practices complain'ed of)n paragraphs I:! - 13 above has been to 

deprive Debra Smith of equal employment opportunities and oiherwise adversely affect their status 

as employees because ofhcr sex, female. 

16. The effect of the practices complained of in paragraph 14ahove has been to deprive 

Dehra Smith of equal employment opportunities and othef\\)se adversely affect her status as an 

employee because of her opposition to unlawful cmployment practices. 

17. The unlawful employment practices complaincd of in paragraphs 12. 13 and 14 above 

were intentional. 

18. The unlawful employment practices complained of in paragraphs 12, 13 and 14 above 

were done with malice and/or reckless indifference to the federally protected rights of Dc bra Smith. 

PRA VER FOR REU EF 

Wherefore. the Comn~.ission respectfully requests that this Court: 

A. . Grant a permanent injunction enjoining Defendants DHL, Airbome and Air One, 
.;. . 

.' 

their officers, successors, assigns and all persons ill activ~ concert or participation with them, from 

engaging in harassment of employees hecause of sex· and any other employment practiCe which 

discriminates on the basis of sex. 

B. Grant a permancnt injunction enjoining Defendants DHL and Airbome, their officers, 

successors, assigns and all persons in active concert or participation with' it, from engaging in any 

employment practice which discriminates or retaliates against any individual because of the 

individual's opposition to perceived unlawful employment practices and/or because the individual 
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filed a charge, testified, assiSl<d, or participated in an investigation or proceeding under Title VII. 

C. Order Defendants DHL, Airborne and Air One to institute and carry out policies, 

practices and programs which provide equal employment opportunities for women and for those who 

oppose perceived unlilwful employment practices and/or file charges, testi fy, assist or participate in 

an investigation or proceeding under Titlc VII, and which eradicate the effects of its past and present 

unlawful employment practice,;. 

D. Order Defendants DHL and Airhorne to make whole Debra Smith hy providing 

appropriate hack pay with prejudgment interest, in amounts to, he detennined at trial, and other 

aftirmative reliefnecessary to eradicate the effects of its unlawful employment practices, including 

but not limited to rightful place promotion of Debra Smith or front pay in lieu of rightful place 

promotion or placement. 

E. Order Defendants DHL, Airborne and.Air One to make whole Debra Smith by 

providing compensation for pas!: and future pecuniary losses resulting from the unlawful employment 
. . . 

practices described in paragraphs 12,13 and 14 above, in amounts to he detennined at trial. 

F. Order Defendants DHL, Airborne and Air One to make whole Debril Smith by 

providing compensation for past and future non pecuniary losses resulting from the unlawful 

practices complained of in paragraphs 12, 13 and 14 ahove, including but not limited to, emotional 

pain, suffering,'inconvenience, rilental anguish, humiliation', loss of enjoyment ofli fe, and other non 

pecuniary losses, in amounts to be detennined at trial. 

G. Order Defendant> DHL, Airborne and AirOne to pay Debra Smith punitive damages. 

for its malicious and/or reckless conduct described in paragraphs 12, 13 and 14 above, in amounts 

.~ 

to be detennined at trial. 
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H. Grant such further rdicf as the Court decms necessary and proper in the puhlic 

interest. 

I. Aivard thc Commission its costs in this action. 

,JURY TRIAL DEMANDED 

The Commission requests a jury trial on all questions of fact raised by its First Amended 

Complaint. 

DATED this 3rd day of Octo her 2005" 
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Rcspectfully submitted. 

JAMES L. LEE 
Deputy General Counsel 

GWENDOLYN YOUNG REAMS 
Associate Gcncral Counsel 

EQUAL EMPLO'{MENT OPPORTUNITY 
COMMISSION 
180 I L Street, NW 
Washington, D.C. 20507 

MARY JO O'NEILL 
Rcgional Attorney 

c. EMANUEL SMITH 
Supervisory Trial Attorney 

EQUAL EMPLO\'MENT OPPORTUNITY 
COMMISSION 

Phoenix District Office 
3300 N. Central Ave. 
Suite 690 
Phoenix, Arizona 85012 
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~MtQJ~ 
LORETTA MEDINA· 
Senior Trial Attorney 

VERONICA A. MOLINA 
Trial Attorney 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

Albuquerque District Office 
505 Marquette J\W, Suite 900 
Albuquerque, New Mexico 87102 
(505) 248-5230 

Attorneys for Plainti ff 
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