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FILED

UNITED STATES pisrine
e AT Cn DISTRIEC T oy
ALBUGUERGUE, oo

MEVY R XIG
IN THE UNITED STATES DISTRICT COURT 0
FOR THE DISTRICT OF NEW MEXICO 'ffg 7 4 2006

MATTHEW 4 DYKMAN

EQUAL EMPLOYMENT - CLEIR
OPPORTUNITY COMMISSION, CIV. No: 04-1118 JP/DIS
Plaintiff, AMENDED CONSENT
DECREE AS TO DHL

v. EXPRESS (USA), INC.

DHL EXPRESS (USA), INC., and AIR ONE
TRANSPORT GROUP, INC,, d/b/a AIR ONE
TRANSPORT OF NEW MEXICO, LLC and

AIR ONE TRANSPORT OF NEW MEXICO, LLC

Dcfendants,

And
DEBRA SMITH,

Plaintiff in Intervention,
V.
DHL EXPRESS (USA), INC,, and AIR ONE
TRANSPORT GROUP, INC., d/b/a AIR ONE
TRANSPORT OF NEW MEXICO, LLC and :
AIR ONE TRANSPORT OF NEW MEXICO, LLC, !

Defendants.

The United States Equal Employment Opportunity COmmissim:l (thc “Commisston™ or
“EEQC”) filed this action against DHL Express (USA), Inc., f/k/a Airborme Express, Inc., (here-
inafter “DHIL™) to enforce Title VII of the Civil Rights Act of 1964,:'as amended, 42 U.S.C.
§2000c et seq. (*Title VII™) and the Civil Rights Act of 1991, 42 U.S.C. §1981a. In the Com-

plaint and Amended Complaints, the Commission alleged that Charging Party Dcbra Smith, as
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an cmploycc of Airbornc Express, was subjected to unwelcome con;ments and conduct by
cmployees of Airborne Express and Air One, which created a hostile woirk environment for Ms.
Smith because of her sex, female. Finally, the Commission allcgcd: that Airborne Express
subjected Ms. Smith to retaliatory discipline and failed to promote her because she opposed the
unlawful employment practices of Defendants.

To resolve the claims of the Commission in this lawsuit, the partics have agreed that the
defendants Air Onc and DHL shall each separately agree to entry of a Consent Decree. This
Consent Decree applies solely to defendant DHL.

This consent decree does not constitute an admission of liability by DHL. DHL
expressly denies that it discriminated or retaliated against Ms. Smith on any basis under Title
VII. DHL admits that it merged its business operations with defendant Airborne Express and for
purposcs of this lawsuit, it is the successor corporation.

The partics do not object to the jurisdiction of the Court over thié action and waive their
rights to a hcaring an the entry of findings of fact and conclusions of law.

It is hereby ORDERED, ADJUDGED AND DECREED:

1. This dccrec resolves all claims of the commission against DHL on behalf of Debra
Smith, including claims for back pay, compensatory and punitive dama:ges, interesi, injunctive
relief, and attorneys’ fees and costs arising out of the issues in this lawsui:t.

INJUNCTION

2. DHL, its managers, officers, employees, and successors, are permancntly cnjoined for
the duration of the decree from discriminating against any employee in New Mcexico because of

his or her sex, including subjecting employees or individuals to sexual harassment. This



injunction will remain in cffect for the duration of the decree at any facility operated by DHL in
New Mexico. |

3. DHL, its managers, officers, cmployecs, and successors, are permanently cnjoined for
the duration of the decree from retaliating against any employee in New .Mcxico or individual in
Necw Mexico because the employee or individual has (a) opposed prac{ices madc unlawful by
Title VII or a state equal employment opportunity statute, (b) filed a cﬁargc of discrimination,
including sexual harassment, (c) assisted or participated in the filing of a charge of
discrimination, including scxual harassment, (d) assisted or participated in an investigation or
proceeding under Title VIl or a state equal employment opportunity'starutc, or (c) files an
internal complaint of discrimination. This injunction will remain in cffccf:t for the duration of the
decrec at any facility operated by DHL in New Mexico.

RELIEF TO CHARGING PARTY

4. In accordance with this decree, DHL shall pay the total amoﬁnt of $175,000 payable
to DEBRA SMITH as damages and attorneys’ fees and costs with $20,000 less applicable tax
withholding allocated to lost wage and the balance for attorneys’ fecs and costs.

5. DHL shall pay the settlement amount described in Paragraph 4 of this decrec within
fourteen (14) days of entry of thec Consent Decrec by the Court. The IConsent Dccree will be
filed with the Court upon the parties’ cxccution of all documents necessary to complete
settlement. Within tive (5) days of issuance of thc business check(s) to Ms. Smith and her
attorncys, DHL shall submit a copy of the checks and related correspondence to the Regional
Attorncy, Equal Employment Opportunity Commission, Albuquerque Area Office, 505

Marquette NW, Suite 900, Albuquerque, New Mcxico 87102-2189.



6. ln response to any employment inquires or reference checks cbnccming Debra Smith,
DHL shall provide only her datcs of employment, last position held, and :ﬁnal salary. DHL sha[i
not engage in any disparagement of Ms. Smith in response to any inq:uirics about her. Th.is
provision shall remain in force for so long as Debra Smith uscs DHL as a reference and is not
limited to the three-year duration of this decree.

7. DHL shall not take any action against Debra Smith, any witness in this proceeding or
any other individual in retaliation for filing a charge of cmploymcn:t discrimination or for

participating, assisting or testifying in this action.

DEFENDANT’S CORRECTIVE POLICIES AND PRACTICES

8. DHL shall institute and carry out policies and practices in ilé New Mexico facilities
that will provide a work environment free from sex discrimination and retaliation, including
policies, procedures and practices to prevent sexual harassment of thcjir cmployees and other
individuals, and that allow employces and other individuals to raise concerns or complaints about .
matters made unlawful by Title VII, whether alleged, perceived or aclual: without retaliation. To
assist DHL in their efforts to provide a work cnvironment free of scx discrimination, sexual
harassment and rctaliation in its New Mexico facilities, DHL shall take the actions provided for
in Paragraphs 9 through 12. l

9. Within sixty (60) days of the entry of this decree, DHL sljall revicw any existing
policics on sex discrimination, including sexual harassment and retalia'tion, which apply to its
New Mexico facilities, and make any changes necessary so that their :policies and procedures
comply with Title VII. Should DHL not currently have an existing plolicy prohibiting sexual

harassment or retaliation, DHL shall implement an effective anti-retaliation policy and anti-

harassment policy and procedure to receive employec complaints of harassment based on sex.



Afier reviewing and making any necessary revisions to its policies, DHL shall distribute within
thirty (30} days, the revised sexual harassment and non-retaliation imlicics and com.plaint
procedurcs to cach of its current full and part-time employees in New Mexico, and to each new
employce in New Mexico hired for the duration of this decree. Thz;, policy and procedure
statcments that are provided to DHL employees in New Mexico shouldl be designed to present
easily understood, convenicnt, consistent, confidential and reliable plf‘ocedurcs for reporting
incidents of scxual harassment and retaliation in DHL facilities. These procedures, at a
minimum, shall include provisions incorporating the following:

A. Within thirty (30) days of the cntry of this decree, andj for the duration of this
decree, DHL shall designatc a Human Resources Represcntative who will serve as the
investigative person for scxual harassment or retaliation issues in New Mexico and DHL shall
post in all New Mecxico facilities the identity of the Human Rcsourccé Representative, which
shall remain posted for the duration of the decree;

B. For the duration of this dccree, complaints of scxual harassment or retaliation
in New Mexico will be accepted in writing or orally and all complaints will be taken seriously
and investigated;

C. Only those who have an immcdiatc nced to know, including the person
identified in A above, the alleged target of harassment or retaliation, the alleged harasser(s) or
retaliator(s) and any witnesses, may find out the identity of the complainz:mt;

D. During an investigation of a sexual harassment complaint of an employee or
other individual, the person identified in A above shall endcavor to immediately interview all

affected individuals and potential witnesscs to the alleged harassment; |



E. All parties contacted in the course of an investigation :will be advised that any

retaliation or reprisal against an individual who is an alleged target of harassment or retaliation,

who has madc a complaint, or who has provided evidence in connection with a complaint, will

not be tolerated and could result in disciplinary action;

F. The person identificd in A shall receive or will have freceivcd a minimum of
three (3) hours of training about sexual harassment that is separate from thc training provided in
paragraph 11 D, and will have the responsibility for expeditiously invcstig?;ating all complaints;

G. The person identified in A above will recommend remedial mcasurcs, if
appropriate, based upon the results of the investigation, and DHL will pr;omptly consider and act
upon such recommendation;

H. The person identified in A above will maintain a filc on the original
complaint(s) and any follow-up investigation; and

[. DHL managers, officials, or employees who cngage in sexual harassment or
retaliation, who fail to cooperate with company-sponsored investigations of sexual harassmént or
retaliation, or who refuse to implement remedial measures will be advised that they may be
sanctioned scverely by suspension without pay or dismissal. .

10. DHL shall post within thirty (30) days of the cntry of this consent decrce, and '
continuously for a period of thirty six (36) months in a prominent placc m the workplace of their
New Mexico facilities, the Notice attached to this decree as Exhibit A. %l"his Notice shall be the
same type, style and size as in Exhibit A. DHL shall also distribute within thirty (30} days of the

entry of this consent decree, the Notice attached to this decree as Exhibit A, to each of its-

cmployees in New Mexico.



11. DHL shall provide training on scx discrimination, scxual har_assmcnt. and retaliati_on N

in its New Mexico facilities according to the fo]lowi-n_g.tenhs: . |

A. DHL shall provide its New Mcxico employces with ati: lcast three (3) training
sessions during the term of this decree. All DIIL employees at facilities owned or operated by
DHL in New Mexico, including supervisors and rﬁa’nagcrs, -shall atténd the training. New -
employees at DHL sl_lall receive the training within six (6) -months of :bcginning employment.
Duplicative sessions or vidcotaped scssions may be h'cld"t=o ac.c-:ommoda'fce staffing rllccd-s. DHL
shall be responsible for all costs associated with this tr_aining;. ) -

B. During the first year of the decree, the ﬁr;t training shéx]] be conducted within
one hundred and twenty (120) days of the entry of this dccree. Addiltional training shall be }
conducted at least once each remaining year of this decree. | |

C. DHL shall sclect a member of DHI-.‘s.l.c'ga'l' depm’tu{ent, Human Resoufcés.;:.:"
Representative or outside consultant who is qualified in employment lavs:r to provide the training’
referred to in this decree. DHL shall provide the (rainer’s name, resu%ne and the ;Iatc of -lhgé
scheduled train.ing to the Regional Attorney of the Equal Employment O].)portunity Comml:ssioh,-_
Albuquerque Area Office, thirty (30) days before the first scheduled truin=ing. For the sccond and
third ycars of this de;:ree, DHL shall provide the saﬁe information thiﬁy (30) days before the
subscquent scheduled training. The Commission shall have fiftcen (15) d:ays from the datc of 't'hc_.
receipt of the information described above to accept or reject the proposed trainer/consultant.

D. The t1.'aining shall include a minimum of tﬁree (3) ho:urs of instruction. -F-\ll
personnel designated in Paragraph 11 A shall both register and attend the training. The rcgist.ll')./

of attendance shall be retained by DHL at least for the duration of the decree.



E. The training, at a minimum, shall include the subjects of: what cor'lstitq_t_cs_scx .
discrimination, including sexual harassment and rctaliation;. that sex discirimination in the hirin_é, _
firing, compensation, assignment or othcr tcrms, 'con_diti.o'ns or pI'iVing:CS of employment .and
retaliation violates Ti.tlc VII; how to prevent sex discrimination and retal;ation; how to provide a
work cnvironment free from sex discrimination, se);ual liafassmcnt, and r;ctaliation; and to wifo_n-f
and by what means cmployees may complain if they feel they havc: been subjec.:ted to sex
discrimination, sexual harassment or retaliation in the workplace.

F. Immediatcly following the training scssions, bl—lL's hig};cst ranking managcrial
official in the facility shall speak to the cmployees about: (1) potential discipline tha; can be
taken against supervisors, managers and employces wh(.)' '<;om.n_1il acts c;f sex discriminatioﬁ or
retaliation or who allow sex discrimination or rctaligti_on 10 occur in;the workplacp, (2) -the
importance of maintaining an environment free of sex discrin;inalion and retaliation, and (3) the
employer’s pblicies ;cgarding sex discrimination, sexual harassﬁ‘n__ent am:i retaliation. This t-il-he-
shall not be counted toward the three-hour minimum training required in 11D.

G. The (._‘ommission, at its discretion, may designate C.omm_:ission representatives 10

attend any of the training sessions described above.

REPORTING BY DEFENDANT AND ACCESS BY EEQC
12. DHL shall report in writing and in atfidavit fdn‘n to the R_.cgional Attorney .of' ihe-
Commission’s Albu.qucrque Arca Office al 505 Marqucilc NW, Suite Sf)OO. Albuquerque, Ncw
Mexico 87102-2189, beginning six (6) months from the date of the El:]tl'y of this i)ccrcc', a;nd

thereafter every six (6) months for the duration of the dccree the followin:g information:



A. Any changes, modifications, revocations, or rcvisiojns to ils policics and
procedure which concern or affect the subject of sex discrimination, ;scxual harassment and
retaliation.

B. The number of pcoplc who, during the six months prc:ccding the report, have
brought allegations of sex discrimination, sex harassment, or retaliation zirising from activities in
DIIL’s facilitics in New Mexico against DHL or its personnel, including, but not limited to
management officials, vendors or employccs. The nature of the complaint, investigatory efforts
made by DHL, and the corrective action taken, if any, shall be specified.

C. The registries of persons attending each of the seminar-training sessions required
in Paragraphs 9 and 11 of this decree and a list of current employees on; the day of the seminar-
training scssion.

D. An affidavit by DHL stating: (1) the Notice required in Paragraph 10 of this
decree was posted and the location where it was posted, and (2) it has cc;mplicd with Paragraphs
9, 10, and 1! of this deccree. I

E. Copies of any video presentations DHL has utilized to comply with the
requirements of this decree, if any. ,

13. The Commission upon rcasonable notice shall have the right to cnter and inspect the
premises of DHL’s facilitics in New Mexico to ensure compliance with this decree and federal
anti-discrimination laws. .

COSTS AND DURATION

14. Lach party shall bear its costs and attorneys” fees incurred as a result of this action

through the entry of this decree.



15. The duration of this decrec shall be three (3) years from its ?entry. This Court shall
retain jurisdiction of this action for the duration of the decree, during whicilzh the Commission may
petition this Court for compliance with this decree. Should the Court c{ctcmine that DHL has
not complied with this decree, appropriate relief, including extension %)f this decree for such
period as may be necessary to remedy its non-compliance, may be ordcrcél.

16. This decree shall cxpire by its own terms at the end of thrée (3) years after cntry,

without further action by the parties.

17. The parties agree to cntry of this decree subject to final approval by the Court.

ENTERED AND ORDERED this ___ day of

d Honorabic James A. Parker
ior United States District judge

APPROVED AND CONSENTED TO: _
[
James L. Lee
Deputy General Counscl

Gwendolyn Young Reams
Associate General Counsel

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION |

1801 L. Street, N.W.

Washington, D.C. 20507

DATED:

ary Jo O’Neill
Regional Attorney
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EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

3300 N. Central Ave., Suite 690

Phocnix, Arizona 85012

DATED: 1/’6/06 W%MA

Loretta Medina
Scnior Trial Attorney.

Vcroni_ca Molina
Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION ':

Albuquerque Area Office

500 Marquette NW, Suitc 900
Albuquerque, New Mexico §7102-2189

Attorneys for Plaintiff

DATED:

501 — 14" Streer STiTe 200
Oukland, California 94612
(510) 763-4411

Attormeys for DHL EXPRESS (USA), INC.
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NOTICE TO ALL DHL EMPLOYEES '

It is unlawful under the federal law (Title VII of the Civil Rights! Act of 1964) and state
law to discriminatc against an cmployce on the basis of sex in hiring, firing, compensation or
other terms, and conditions or privileges of employment, including sexual harassment. It is also
unlawful under federal and state law to retaliate against any individual who complains of
harassment. -

DHL prohibits all forms of sex discrimination, including sexual harassment. Prohibited
sexual harassment includes, but is not limited to, the following conduct:

a. unwelcome touching of a sexual nature; ;

b. unwelcome comments, including comments regarding intimatc body parts, or
clothing and discussion of sexual jokes or sexual behavior;
i
c. unwelcome requests for dates, sexual favors and propositions;

d. unwelcome distribution in the workplace of cartoons, plctures of drawings of a
sexual nature; and

¢. unwelcome display of pornographic material in the workplace.
I
DHL shall not discriminate on the basis of sex and shall not retaliate against any
cmployee who opposes a practice made unlawful under fedcral law, filcs, assists or participates
in the filing of a charge of discrimination or participates in any mvestngatnon under Title VII, or
who files a grievance alleging discrimination.

If you belicve you arc being sexually harassed, discriminated against based on sex or
retaliated against, you should report this to your Human Rcsources Representative  at
or contact the:

1) Equal Employment Opportunity Commission (EEOC), ;05 Marquectte,
Suite 900, Albuquerque, New Mcxico 87102, (505) 248-5201.
or I
2) The New Mexico Department of Labor, Human Rights Division, 1596
Pacheco St., Suitc 103, Santa Fe, New Mexico 87505, (505) 827-6838 or .

1-800-566-9471.

EXHIBIT A
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