10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

Case 5:06-cv-04808-RMW  Document 20  Filed 08/20/2007 Page 1 of 9
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SANYA P. HILL MAXION - #18739 (WA)

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

San Francisco District Office

350 The Embarcadero, Suite 500

San Francisco, California 94105

Telephone: (415) 625-5650

Facsimile: (415) 625-5657

Attorneysfor Plaintiff

STEVEN R. FELDSTEIN (CSB #59534)
BRIAN K. NAGATANI (CSB #208632)
BROOKE D. ANDRICH (CSB #238826)
HELLER EHRMAN LLP

275 Middlefield Road

Menlo Park, CA 94025-3506

Telephone: (650) 324-7000
Facamile: (g50))324—0638 *E-FILED -8/20/07"

Attorneysfor Defendant
UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CIVIL ACTION NO.

EQUAL EMPLOYMENT
CIV. C-06-4808 RMW

OPPORTUNITY COMMISSION,

Plaintiff

V. CONSENT DECREE

)

)

)

)

)
ROBERT G. APTEKAR, M.D., INC,, )
d/b/a )
ARTHRITISAND ORTHOPEDIC )
MEDICAL CLINIC, )
)

)

)

)

Defendant.

. INTRODUCTION
1. Maintiff, EEOC, filed this action alleging that defendant, Robert G. Aptekar, M.D., Inc.,
d/b/a/ Arthritis and Orthopedic Medical Clinic ("Defendant™ or **Medical Clinic") subjected
Tomeika Broussard to aracialy hostilework environment based on her race, African
American. The lawsuit also alleged that Defendant discharged Ms. Broussard in retaliation

CONSENT DECREE
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for complainingabout racial harassment. Defendant filed an Answer to the Complaintin
whichit denied these allegationsand further denied that it engaged in any wrongdoing
whatsoever.
The EEOC and Defendant want to conclude fully and finally all claimsarising out of the
above action without the expenditure of further resourcesand expensesin contested
litigation. They enter into this Consent Decree to further the objectivesof equal employment
opportunity as set forthin Title VII.
II. NON-ADMISSIONOF LIABILITY
This Consent Decreeis not an adjudication or finding on the meritsof this case and shall not
be construed as an admission of aviolation or any wrongdoing by Defendant.
I1I. PURPOSE OF THE DECREE
The parties have entered into this Consent Decreein order to achievethefollowing
puUrposes:
a To avoid the time, expense and uncertainty of further litigation.
b. To implement policiesand procedures which prohibit racial harassment or retaliation.
C. To providefor apayment to Ms. Broussard in order to resolve her alleged but
contested claimsof discriminationby Defendant.
V. GENERAL PROVISIONS
This Consent Decreeisintended to and does effectuate thefull, final, and complete
resolution of all allegations of unlawful employment practicesand discriminationarising
from or relatingto EEOC Charge Number 37A-2004-05139 and the Complaint filed in
EEOC v. Robert G. Aptekar, M.D., Inc., d/b/a Arthritis& Orthopedic Medical Clinic, Civil
Action No.C-06-4808-RMW pursuant to Title VI of the Civil Rights Act of 1964.

This Consent Decreein no way affects EEQC’s right to process, in accordancewith standard
Commission procedures, charges filed by other individual sagainst Defendant alleging
violations of Federal employment discriminationstatutes. Chargesinclude any pendingas of
the effectivedate of this Consent Decree and filed in the future. Processingincludesthe

administrativeinvestigation and conciliation and commencement of civil actionson the basis

CONSENT DECREE 2.
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of such charges.
This Court hasjurisdiction over the subject matter and the partiesto this action.
This Consent Decree constitutesa full resolution of Plaintiffs Complaint and the underlying
chargeof discrimination filed with the EEOC.
This Consent Decree shall become effective upon its entry by the Court.
Each party shall bear its own costs and attorney fees.
The Court has reviewed the termsof this Consent Decreein light of the pleadings, the record
herein, and the applicablelaw, and now approvesthe Consent Decreein its entirety.
V. MONETARY RELIEF
In settlement of the EEOC’s claimsfor employment discrimination alleged in the Complaint
or related to thislawsuit, Defendant agreesto pay the gross sum of $44,000.00 (Forty-four
thousand dollars) to Ms. Broussard.
Payment to Ms. Broussard shall be made no |ater than ten (10) days after the entry of this
Consent Decree. This payment shall beissued in acheck drafted in Ms. Broussard's name
and delivered to Ms. Broussard by certified mail. Defendant shall make payment to Ms.
Broussard in the form of a businesscheck, cashier's check, or certified check. Defendant
also will issuean IRS Form 1099 for the check issued pursuant to this paragraph.
a Defendant will mail acopy of the JRS Form 1099 to SanyaHill Maxion,
Senior Trial Attorney for the EEOC, at 350 The Embarcadero, San Francisco,
CA 94105 simultaneoudly with the mailing of a copy of it to Ms. Broussard.
VI. GENERAL INJUNCTIVE RELIEF
Harassment: Defendant, its officers, agents, managers (including supervisory employees),
successorsand assigns, and all those in active concert or participation with them, is enjoined
from discriminating on the basis of race or permitting the existence of awork environment
that is hostile to employeesbased on their race and prohibited under Title V11 of the Civil
Rights Act of 1964.

CONSENT DECREE 3.
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Retaliation: Defendant, its officers, agents, managers (including supervisory employees),
successorsor assigns, and all thosein active concert or participation with them, is enjoined
from engaging in, implementing or permitting any action, policy or practice with the purpose
of retaliating against any person who wasidentified as a possible claimant or witnessin this
action becausethey opposed any practiceof harassment or other discriminatory actson the
basis of race made unlawful under Title VI1; filed a Charge of Discrimination alleging any
such practice; or testified or participated in any manner in any investigation (including,
without limitation, any internal investigation undertaken by Defendant), proceeding or
hearing in connection with this case.

VII. SPECIFIC INJUNCTIVE RELIEF
Defendant will incorporatethe following ' Statement of Zero-TolerancePolicy and
Equality Objectives' inits EEO and Harassment Policy:
Defendant is firmly committed to maintaining a zero-tolerancepolicy
concerning discriminatory harassment and retaliation against
individualswho report harassment in the company's workplace; to
swiftly and firmly responding to any acts of harassment and retaliation
of which the company becomes aware; to implementing a disciplinary
system that isdesigned to strongly deter future acts of harassment or

retaliation; and to actively monitoringits workplacein order to ensure
tolerance, respect and dignity for all people.

In order to accomplish the objectivesembodied in the Statement of Zero-TolerancePolicy

and Equality Objectivesand this Consent Decree, Defendant shall further develop and

implement the following policies, proceduresand practices:

EEO and Harassment Policies
a Defendant agreesthat to the extent necessary it shall issue a separate policy or

modify its existing EEO & harassment policies, within forty-five (45) days of
signing the Consent Decree, such that the policies: (i) include definitions of
discriminatory harassment, with specific reference to harassment based on
race; (ii) include examplesto supplement the definitions of harassment based
on race; (iii) providefor substantial discipline and/or corrective action for
incidentsof discriminatory harassment; (iv) include strong non-retaliation

language with examplesto supplement the definition of retaliation, (v)

CONSENT DECREE 4.
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providefor substantial disciplinefor incidentsof retaliation; (vi) providethat
complaintsof harassment and/or retaliation will be accepted irrespective of
whether they are made verbally or in writing; (vii) explain that Defendant will
conduct a prompt and thorough investigation after acomplaint is made or
received and, where appropriate, will take remedial action upon conclusion of
an investigation; and (viii) indicate that, promptly upon the conclusion of the
investigation of acomplaint, Defendant will communicateto the complaining
party the results of the investigationand at |east a general description of the
remedial actionstaken or proposed, if any.

Defendant shall effectively disseminateits revised policies and proceduresby:

1. Distributing copiesto all current employeeswithin 10 days of their
adoption;
il. Giving a copy of the policy to and reviewing the policy with al new

employeesupon the employees' hire.
Defendant will submit a copy of the revised EEO and harassment policiesto
EEOC at the sametimeit submitsits report on the completion of training as

described below in Section | X.

Complaint Procedures:

d.

CONSENT DECREE

Defendant shall develop or reviseits complaint policiesand procedureto the
extent necessary, such that they are designed to encourage employeesto come
forward with complaintsabout violations of its harassment policy. As part of
the policy, Defendant shall provideits employeeswith convenient,
confidential and reliable mechanismsfor reporting incidents of harassment
and retaliation. Defendant's complaint procedure and harassment policy shall
notify employeesthat they may lodge a complaint with their immediate
supervisor or the Office Manager, and shall provide the name and telephone
numbersfor the OfficeManager. Contact information for the Office Manager

also shall be continuoudly posted in a prominent place at Defendant's
5.
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business.
Defendant will submit acopy of the complaint proceduresto the EEOC at the
sametimeit submitsits certificationof completion of training as required by

Section IX.

Supervisor Accountability.

f.

Defendant agreesthat it shall impose substantial discipline— up to and
including termination, suspension without pay or demotion — upon any
supervisor or manager whom Defendant determines has engaged in unlawful
harassment or has knowingly permitted any such conduct to occur in hisor
her work areaor among employeesunder hisor her supervision, or who
Defendant determineshas retaliated against any person who complainsor
participatesin any investigationor proceeding concerning any such
harassment.

Defendant shall communicatethis policy to all current supervisorsand
managerswhen it disseminatesits revised EEO and harassment policiesor no
later than 45 days after entry of this Decreeif the policy does not require
revision.

Defendant shall communicatethis policy to all other supervisorsand
managersat the time they are hired or promoted to supervisor/manager and
subsequently, on an annual basis.

Defendant agreesthat it shall advise all managers and supervisorsof their duty
to actively monitor their work areas to ensure employee compliance with the
harassment policy, and to report any incidents and/or complaints of
harassment and/or retaliation of which they become aware to the Office

Manager.

Harassment Training

J-

CONSENT DECREE

During the term of this Consent Decree, Defendant will present to its
employees, including managers and supervisors, one two (2) hour mandatory
6.
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anti-harassment training, supported and introduced by Dr. Robert G. Aptekar,
covering prevention of harassment and the issues covered by the policy
described in paragraph VII.2.a., above.

Thetraining shall be devel oped and presented by an outside professional,

i.e. someonewho is not employed by Defendant, who is

knowledgeable about Title VIl and harassment issues and who hasthe
background, skill and ability to educate Defendant's employees about the
issue of discriminatory harassment in theworkplace. Thetraining will
include examplesof the types of remarksand behavior that will not be
tolerated. Thetrainingwill further inform each participant that he or sheis
responsiblefor knowing and complying with the contents of Defendant’s
EEO and harassment policiesand procedures.

Supervisors and/or managers who will assumeresponsibility for enforcing
Defendant's EEO and harassment policiesshall also receivetrainingon
appropriate techniques for documenting and investigating complaintsof
harassment. The training on investigativetechniquescan be included asa
component of the mandatory discriminatory harassment training.

The cost of the training described in paragraph j, above, shall be borne by
Defendant.

Followingthetrainingsession, al participantsshall be given aquestionnaire
through which they will be asked to critique the training and provide
suggestionsto improve futuretraining. Defendant will retain records of the
training programs, copies of any material sdistributed during the training, the
dateson which it held the training and records identifying the personswho
attended and those who did not attend. Defendant will providea copy of these

records, the training materials and the completed post-training questionnaires

to the Commission within thirty (30) days of completion of thetrainings.
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VIII.EMPLOYMENT REFERENCES
Defendant shall not disclose any informationor make references to any charge of
discriminationor thislawsuit in responding to employment reference requestsfor
information about TomeikaBroussard, unlessrequired to do so by subpoenaor other legal
process. Defendant will provideonly neutral referencesin response to inquiriesfrom
prospectiveemployersof Ms. Broussard. In responseto a specific inquiry, Defendant may
disclose Ms. Broussard's dates of employment, position held and rate of pay, as requested.
However, in order for this provisionto apply, Ms. Broussard must direct all persons seeking
referencesto the Office Manager.

IX. REPORTING
Six months after entry of the decree and again every six months thereafter during the term of

the Consent Decree, Defendant will submit reportsto the EEOC summarizing any complaints
of racial harassment received by Defendant during the preceding six-month period. The
reportswill include theidentities of the complainant(s), and a summary of action takenin
responseto the complaint and the resolution of any such complaint.

Within thirty (30) days after completion of the anti-harassment training described in Section
VIL2,j., above, Defendant will send the EEOC appropriate verification of its completion of
harassment training for its employees.

Defendant shall submit afinal report to the EEOC thirty (30) days before the Consent Decree

expires containing a statement verifying its compliance with the terms of the Consent Decree.

RETENTION OF JURISDICTION AND EXPIRATION OF CONSENT DECREE
This Consent Decree shall terminate eighteen (18) months from the date of entry by the
court, unless EEOC petitionsthis court for an extension of the Decree because of
noncomplianceby Defendant. If EEOC determinesthat Defendant has not complied with the
Consent Decree, EEOC will provide written notification of the alleged breach to Defendant

and will not petition the court for enforcement sooner than thirty (30) days after providing

CONSENT DECREE 8.
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written notification. The thirty-day period following written notice shall be used by the
partiesfor good faith effortsto resolvetheissue. I1f EEOC petitions the court and the court
finds Defendant to be in substantial violation of the terms of the Decree, the court may
extend this Consent Decree.

2. This Court shall retain jurisdiction over thisaction for the purposes of enforcing the
provisionsof this Consent Decree. This Consent Decree shall expire by its own terms at the
end of eighteen (18) months without further action by the parties at which time this lawsuit

shall be deemed dismissed with prejudice.

Respectfully submitted,

DATED: June &_, 2007

WILLIAM TAMAK O

Regiona Attorney

U.S. EQUAL EMPLOYMENT
OPPORTUNITY C\ ISSION

DATED: June 2(, , 2007

DATED: Juned(, 2007 «%M % / W /%/‘m il
SANYA HILL MAXION ~ !
Senior Trial Attorney
U.S. EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

7
DATED June [ , 2007 %‘ N ey
STEVEN R, FELDSTEIN
HELLER EHRMAN LLP
Attorneysfor Defendant

APPROVED AND SO ORDERED:

Dated:8/17/0i U.S. District JudgeRonald M. Whyte

CONSENT DECREE 9.






